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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

A IN THE 

United States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,200 

The Montana Power Company, a corporation, Petitioner, 

v. 

Federal Power Commission, Respondent. 

Petition for Review of Orders of Federal Power Commission 

To the Honorable Justices of the United States Court of 
Appeals for the District of Columbia: 

The Montana Power Company, the Petitioner herein 
(hereinafter called “Petitioner”), being aggrieved by the 
Order of the Federal Power Commission dated November 
30, 1948, bnt issued December 7, 1948, and by Opinion 
No. 170 as incorporated in such Order, in the proceeding 
entitled “In the Matter of The Montana Power Company, 
Docket No. IT-5840,” and by the Order Denying Applica¬ 
tion for Rehearing dated February 3, 1949, but issued by 
said Commission on February 4, 1949, in said matter, does 
hereby respectfully petition this Honorable Court, pur¬ 
suant to Section 313(b) of the Federal Power Act, for 
review of said Orders of said Commission, including the 
Opinion incorporated in the Order issued December 7, 
1948, and respectfully shows and makes known as follows: 

L 

Petitioner is a corporation duly organized and existing 
under and by virtue of the laws of the State of New Jer- 
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sey and duly qualified to transact business in the States 
of Montana and Idaho. The principal place of busi- 
B ness of said Petitioner is at Butte, Silver Bow 
County, Montana. 

n. 

The Federal Power Commission (hereinafter called the 
“Commission”) is the administrative body charged with 
the administration of the Federal Power Act (hereinafter 
called the “Act.”) (Act of June 10, 1920, c. 285, 41 Stat. 
1063, U. S. C. Title 16, §§ 791-823, as amended and added 
August 26, 1935, c. 687, Title II, § 201 et seq., 49 Stat. 838, 
U. S. C. Title 16, Sup. IV, 791a-825r). 

m. 

On July 27, 1943, the Commission issued its Order to 
Show Cause, which, after reciting in the “appearing 
clauses” that Petitioner’s seven Missouri River develop¬ 
ments are located in navigable waters of the United States, 
required Petitioner to show cause why it should not apply 
for appropriate authorization for each of said develop¬ 
ments, or why the Commission should not make such other 
order as it may find appropriate, expedient and in the 
public interest to develop, conserve, and utilize the naviga¬ 
tion and water power resources of the region. On Septem¬ 
ber 27, 1943, Petitioner filed its Answer denying necessity 
for license for any of its seven Missouri River develop¬ 
ments and requesting amplification and clarification of the 
Order. On October 5, 1943, the Commission amended its 
Order to Show Cause by an addition to one of the 14 appear¬ 
ing clauses 9 9 indicating that all seven Missouri River devel¬ 
opments and the two Madison River developments should 
be authorized as a “complete unit of development.” On 
December 14,1943, Petitioner filed its Answer to the Order 
as amplified and amended, denying that any of the dams 
is in navigable waters of the United States and fur- 
C ther denying that the Missouri River is a navigable 
water of the United States above the Fort Peck Dam, 


i 
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which was constructed by the United States. This Answer 
also alleged that the jurisdiction of the Commission, so far 
as navigable waters of the United States is concerned, is 
limited to such waters as are included in the definition of 
navigable waters in Section 3(8) of the Act. The Answer 
generally denied that any license was required. 

IV. 

On September 24, 1946, the Commission ordered a pub¬ 
lic hearing at Helena, Montana, which hearing was held 
before an Examiner beginning November 18,1946, and end¬ 
ing December 7, 1946. Three Montana Counties, being 
Lewis and Clark County, Cascade County, and Gallatin 
Comity, intervened. The record in the proceeding con¬ 
sisted of 2084 pages of testimony and some 177 exhibits, in 
addition to which various voluminous documents and pro¬ 
ceedings were incorporated by reference. 

y. 

At the opening of the hearing Petitioner presented its 
Motion to Dismiss the Proceedings, and also on the first 
day of the hearing Petitioner presented its Motion to Seg¬ 
regate the Proceeding into Three Separate and Distinct 
Proceedings. Both of said Motions were denied by the 
Commission on December 3, 1946. 

VI. 

On December 27, 1946, Petitioner filed its Motion to Re¬ 
verse Rulings of Trial Examiner. Briefs were filed on this 
Motion by Petitioner and by Staff Counsel. On April 2, 
1947, the Commission issued its Order on Motion to Reverse 
Rulings of Trial Examiner, dated April 1, 1947, denying in 
part and granting in part said Motion and admitting in 
evidence a certain letter as Exhibit 177. 

d vn. 

Thereafter, Main Briefs and Reply or Answer Briefs 
were filed with the Examiner by Staff Counsel and by Peti- 
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tioner. On October 3, 1947, the Examiner filed his written 
Decision, dated September 30, 1947, holding that all seven 
Missouri River developments are in navigable waters of the 
United States; that certain of them are located in part on 
public lands; that Petitioner had shown good cause for not 
applying for a license for Holter, one of the Missouri River 
developments; and affirmatively excluding from considera¬ 
tion both Madison River developments. 

vm. 

i 

Staff Counsel and Petitioner both filed exceptions to the 
Examiner’s Decision with supporting reasons and authori¬ 
ties. Oral argument was heard by the Commission sitting 
en banc on February 16,1948. 

IX. 

i 

On December 7, 1948, the Commission issued its Order, 
incorporating therein its Opinion No. 170, a copy of which 
said Order and Opinion is attached hereto, marked Exhibit 
1, and by this reference made a part hereof. Said Order 
directed Petitioner, within sixty days from December 7, 
1948, to apply for license for all seven Missouri River devel¬ 
opments and for Hebgen reservoir on the Madison River. 

X. 

On January 5, 1949, Petitioner filed its Application and 
Petition for Rehearing of the Order issued December 7, 
1948, in conformity with Section 313(a) of the Act, a copy 
of which said Petition and Application for Rehearing is 
hereto attached, marked Exhibit 2, and by this reference 
made a part hereof. 

XI. 

On February 4, 1949, the Commission issued its 
E Order Denying Application for Rehearing. A copy 
of said Order is attached hereto, marked Exhibit 3, 
and by this reference made a part hereof. j 
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-»r f t 
A l,.lt 

Jurisdiction of this Court is based on Sections 313(a) 
and 313(b) of the Act (49 Stat. 860, U. S. C. Title 16, 
§825(1)). 


*11 


The points on which the Petitioner intends to rely are : 

(1) The Commission erred in holding that any of Peti¬ 
tioner’s dams or developments is located in “navigable 
waters” as defined in Section 3(8) of the Act or in navi¬ 
gable waters of the United States. 

(2) The Commission erred in holding that the Missouri 
River above the Fort Peck Dam is a navigable water of the 
United States and a navigable water within the meaning of 
Section 3(8) of the Federal Power Act. 

(3) The Commission erred in holding that notwithstand¬ 
ing interruptions by falls, shallows, and rapids compelling 
land carriage, the Missouri River was used in both its 
natural and improved condition for the transportation of 
persons and property in interstate commerce from its mouth 
to Stubbs Ferry, and was suitable for such use in both its 
natural and improved condition throughout its entire 
length. 

(4) The Commission erred in failing to hold that the 
authorization by Congress of the Fort Peck Dam and its 
construction constituted an abandonment of navigability 
above it. 

(5) The Commission erred in failing to hold that the 
authorization by Congress of the dams covered by the 
Pick-Sloan plan constituted an abandonment by Congress 

of navigability above them. 

F (6) The Commission erred fin holding that the 

Missouri River has been improved for navigation 
from its mouth to Stubbs Ferry, Montana. 

(7) The Commission erred in holding that the pleadings 
raise any issue as to occupancy of public lands. 

(8) The Commission erred in holding that any of Peti¬ 
tioner’s developments (other than Madison for which an 
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application for a Federal Power Commission license is 
pending) occupies public or forest lands of the United 
States without a permit or valid existing right of way. 

(9) The Commission erred in holding that the pleadings 
raise any issue as to obstruction of or effect on navigable 
capacity. 

(10) The Commission erred in holding that it has any 
authority to require the taking of a license for any dam 
constructed prior to August 26, 1935, on the ground that 
it, or its operation, obstructs or affects navigable capacity, 
or that the interests of interstate or foreign commerce 
would be affected. 

(11) The Commission erred in holding that the dams or 
operations of Petitioner, or any of them, obstruct or affect 
navigable capacity of the Missouri River. 

(12) The Commission erred in holding that it has any 

authority to require that a development not otherwise re¬ 
quired by the Act to be licensed can be subjected to a license 
because it is part of a complete integrated system or unit 
of development, even though one or more of the other devel¬ 
opments were subject to license. j 

(13) The Commission erred in holding that Petitioner 
does not have the authority necessary for the operation 

and maintenance of its Holter development. 

G- (14) The Commission erred in holding that Peti¬ 

tioner has no Federal permit or valid existing right 
of way for its Canyon Ferry development or for its Hauser 
development 

(15) The Commission erred in holding that any addi¬ 
tional permit, right of way or license is required for nuy 
of the seven developments on the Missouri River or for the 
Hebgen development on the Madison River. 

(16) The Commission erred in holding that it has any 
authority to question or determine the validity or exist¬ 
ence of any permit or right of way in this proceeding, to 
which proceeding neither the Secretary of the Interior nor 
the Secretary of Agriculture is a party. 



(17) The Commission erred in holding that there has 
been any transfer of any permit or right of way in contra¬ 
vention or violation of any applicable rale, regulation or 
statute. 

(18) The Commission erred in holding that in order to 
conserve and utilize the navigation and water-power re¬ 
sources of the region in which Petitioner’s nine Missouri- 
Madison developments are located it is appropriate, expe¬ 
dient and in the public interest to insure that none of those 
developments be operated and maintained in the future 
except under license issued in accordance with the terms 
and conditions of Part I of the Federal Power Act. 

(19) The Commission erred in holding that Section 4(g) 
of the Federal Power Act (U. S. C., Title 16, Section 797 
(g)) confers any authority on the Commission to require 
the taking of a license for a dam or development unless a 
license is required under Section 23(b) (U. S. C., Title 16, 
Section 817) of said Act. 

(20) The Commission erred in holding that Section 4(e) 
of the Act (U. S. C., Title 16, Section 797(e)) confers 

H any authority on the Co mmi ssion to require the tak¬ 
ing of a license for a dam or development. 

(21) The Commission erred in ordering that as to each 
and all of its Morony, Ryan, Rainbow, Black Eagle, Holter, 
Hauser, Canyon Ferry and Hebgen developments, Peti¬ 
tioner shall file an application for license under the Federal 
Power Act for their continued operation and maintenance 
and that such application shall be filed in accordance with 
the Commission’s general rules and regulations within 
sixty (60) days after the date of issuance of the order. 

(22) The Commission erred in denying Petitioner’s Mo¬ 
tion to Dismiss the Proceedings. 

(23) The Commission erred in denying Petitioner’s Mo¬ 
tion to Segregate Proceedings Into Three Separate and 
Distinct Proceedings. 

(24) The Commission erred in making its Order on 
Motion to Reverse Rulings of Trial Examiner issued April 
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2, 1947, and in each of the findings and holdings therein, 
other than the matters contained in paragraphs A and 
10 thereof. ! 

(25) The Commission erred in failing to hold and to take 
into account the fact that the burden of proof is upon the 
Commission. 

(26) The Commission erred in failing to make findings 
and to give its opinion substantially in accord with this 
Petitioner’s proposed findings numbered 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 23, 24, 25 and 26 set forth 
in this Petitioner’s Reply Brief to Main Brief of Staff 
Counsel dated July 10, 1947, which proposed findings are 
attached hereto, marked Exhibit 4, and by this reference 
made a part hereof. 

(27) The Commission erred in making its Order 
I issued December 7, 1948, incorporating its Opinion 
No. 170, a copy of which Order and Opinion is Ex¬ 
hibit 1 attached hereto, in each and every particular, and 
on each and every ground, and for each and every reason 
set forth in Petitioner’s Petition and Application for Re¬ 
hearing, which is Exhibit 2, attached hereto and made a 
part hereof. 

(28) The Commission erred in making its Order Deny¬ 
ing Application for Rehearing issued February 4, 1949, a 
copy of which Order is attached hereto as Exhibit 3, in each 
and every particular, and on each and every ground, and 
for each and every reason set forth in said Petition and 
Application for Rehearing, which is Exhibit 2, attached 
hereto and made a part hereof. 

(29) The findings of the Commission on which each and 
both of said Orders are based are not supported by sub¬ 
stantial evidence, and are contrary to the evidence. 

(30) The Orders issued December 7, 1948, and February 
4, 1949, are, and each of them is, contrary to law, and par¬ 
ticularly the Act. 

(31) The Order of the Commission issued December 7, 
1948, and the Order Denying Application for Rehearing 
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issued by the Commission February 4, 1949, operate and 
each of them operates to deprive Petitioner of its property 
and rights without due process of law, in contravention of 
the Fifth Amendment to the Constitution of the United 
States. 

XIV. 

The Commission’s Order issued December 7,1948, orders 
Petitioner within sixty days after said date of issuance to 
file an application for license under the Act for the con¬ 
tinued operation and maintenance of Petitioner’s Morony, 
Ryan, Rainbow, Black Eagle, Hotter, Hauser and 
J Canyon Ferry developments, all on the Missouri 
River, and for its Hebgen development on the Madi¬ 
son River. Petitioner respectfully submits that it should 
not be required during the pendency of this Petition for 
Review to comply with the Order of the Commission, and 
that the said Order should be stayed during pendency of 
this Petition for Review, since necessity for filing such 
application would not exist if said Order should be set 
aside. 

XV. 

This Petition for Review is filed within sixty days after 
the Order of the Commission upon the Application for Re¬ 
hearing, which Order was issued February 4, 1949. 

Wherefore, Petitioner prays that said Orders of the 
Commission issued December 7, 1948, and February 4, 
1949, respectively, be reviewed by this Honorable Court, 
and that this Court enter its judgment and decree setting 
aside said Orders, and each thereof, in each and every par¬ 
ticular, and ordering that the proceedings designated as 
Docket No. IT-5840 be terminated and dismissed; that the 
Court issue its order staying the Commission’s Order 
issued December 7, 1948, until the final order, judgment or 
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decree of this Court; and that Petitioner have such other 
and further relief as may he proper in the premises. 

i 

Respectfully submitted, i 

R. H. Glover, 

J. E. Corette, Jr., 

S. B. Chase, Jr., 

John C. Hatjck, 

♦ 608-616 Hennessy Bldg., 

; Butte, Montana. 

Herbert M. Bingham, 

Ijl. Donald Kistler, 

921 Tower Building, 

Washington, D. C. 

1 Attorneys for Petitioner , j 

The Montana Power Company. 

[Duly verified] 

i 

[The Exhibits 1, 2, 3 and 4 are omitted at this point as 
they are printed elsewhere in the appendix. Exhibit 1 
appears at Appendix p. 54, Exhibit 2 at p. 106, Exhibit s 
at p. 147, and Exhibit 4 at p. 1056.] 

* * * • . • • * • #;• 






12 


6391 Docketed Jul 27 1943 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Commissioners Leland Olds, Chairman, Claude L. 
Draper, Basil Manly, John W. Scott and Clyde L. Seavey. 

July 27, 1943 

Formal 

Docket No. IT-5840 

100-2 

In the Matter of 
The Montana Power Company 

Order to Show Cause 

It appearing that: 

(a) The Montana Power Company, a New Jersey corpo¬ 
ration, having its principal office at Butte, Montana, owns, 
operates, and maintains seven hydroelectric power projects 
in the State of Montana in and along the Missouri River 
as follows: 

In Lewis and Clark County near Helena: Canyon Ferry 
project, constructed 1898, 7,500 kw capacity; Hauser Lake 
project, constructed 1907, 18,000 kw capacity; and Holter 
project, constructed 1918, 50,000 kw capacity; 

In Cascade County near Great Falls: Black Eagle proj¬ 
ect, constructed 1891, 18,000 kw capacity; Rainbow project, 
constructed 1910, 35,000 kw capacity; Ryan (Volta) proj¬ 
ect, constructed 1910, 60,000 kw capacity; and Morony 
project, constructed 1930, 45,000 kw capacity; 

(b) Each of said projects includes in its facilities a dam 
entirely across the Missouri River, a reservoir, a power¬ 
house, and other works incidental thereto; 
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(c) The Missouri River is formed near Three Forks, 
Montana, by the confluence of the Gallatin, Madison, and 
Jefferson Rivers and flows in a general northerly direction 
to Great Falls and thence in an easterly and northeasterly 
direction through the northern and eastern portion of Mon¬ 
tana on its way to the Mississippi River; 

(d) The Missouri River has been used and is suitable 
for use in its natural and improved condition for the trans¬ 
portation of persons and property in interstate commerce 

and is a navigable water of the United States; 

6392 (e) On June 12, 1934, The Montana Power Com¬ 

pany filed an application for license from this Com¬ 
mission for two storage reservoirs on the Madison River 
known as the Hebgen and Madison development designated 
as Project No. 1274, which storage reservoirs are used to 
augment the low-water flow through each of the seven 
power projects listed in paragraph (a) above; the license 
applied for has not been issued by the Commission for 
various reasons, and the issuance thereof may affect the 
licensing of the seven power plants referred to above; 

(f) By letter dated March 25,1942, The Montana Power 

Company was advised of the necessity for a license from 
this Commission for continuous maintenance and operation 
of the seven power projects listed in paragraph (a) above, 
and some correspondence has been exchanged between the 
Company and the Commission, but up to the present time 
no application for a license for any of these projects has 
been received by the Commission; , 

(g) Each of the seven power projects listed in paragraph 
(a) above was constructed and is operated and maintained 
for the purpose of developing hydroelectric power without 
any permit or valid existing right-of-way granted prior to 
June 10,1920, or any license granted pursuant to the Fed¬ 
eral Water Power Act, or the Federal Power Act, and the 
operation and maintenance of each of said power projects 
has been and is in violation of the Federal Power Act; 
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The Commission, upon consideration of the premises, 
finds that: 

In order to effectuate the provisions of the Act in the 
public interest, action should be taken as hereinafter pro¬ 
vided to determine the issues presented herein; and 
It is ordered that: 

On or before October 1, 1943, The Montana Power Com¬ 
pany shall show cause, if any there be, under oath, why: 

(i) It should not forthwith apply for and secure from 
the Commission appropriate authorization for the opera¬ 
tion and maintenance of each of the aforesaid seven hydro¬ 
electric projects referred to in paragraph (a) above in and 
along the Missouri River near Helena and Great Falls, 
Montana, in accordance with the pertinent provisions of 
the Federal Power Act and the rules and regulations of 
the Commission thereunder; or 
6393 (ii) The Commission should not make such other 
order or orders as it may find appropriate, expedient 
and in the public interest to develop, conserve, and utilize 
the navigation and water power resources of the region in 
which said portion of the Missouri River is located, and 
the Madison and Hebgen dams referred to on the Madison 
River are located and to conserve and protect the interests 
of the United States. 

Bv the Commission. 

♦ 

Leon M. Ftjqtjay, 

Secretary . 
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6394 Docketed Sep 27 1943 

t 

Answer 

Comes now The Montana Power Company, the corpora¬ 
tion to which the Order to Show Cause was directed in 
the above entitled matter, hereinafter called the Company, 
and for its answer to the Order to Show Cause heretofore 
served upon it admits, denies and alleges as follows: 

I. ; 

Save and except as hereinafter specifically admitted, the 
Company denies each and every allegation, matter and 
thing in said Order to Show Cause contained. 

n. 

The Company admits that it is a New Jersey corpora¬ 
tion, having its principal office at Butte, Montana, and that 
it owns and operates seyen hydroelectric power projects 
in the State of Montana in and along the Missouri River; 
that the allegations set forth in paragraph (a) as to the 
dates of construction and the capacity of said plants are 
correct with the following exceptions: 

6395 (a) Rainbow was constructed in 1915, instead of 
1910. 

(b) Black Eagle Dam was replaced in 1927. 

m. 

The Company admits the allegations of paragraphs (b) 
and (c). 

IV. 

The Company denies that the Missouri has been used or ; 
is now used, and separately denies that said River is now 
or has been at any time suitable for use, in its natural or 
improved condition for the transportation of persons or 
property in interstate commerce at any point above Fort 
Benton, Montana, which is situated some 32 miles down¬ 
stream from Morony Dam, which is the farthest down- 
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stream of the Company’s dams in the Missouri River. In 
this connection the Company alleges: 

(a) That Congress, by authorizing the construction of 
the Fort Peck Dam (49 Stat. 1028, 1934; 52 Stat. 403) for 
the purpose of improving navigation of the Missouri River, 
and for other purposes incidental thereto, did so pursuant 
to the recommendations of the Secretary of War and of 
the Chief of Engineers, as set forth in House Document 
No. 238 of the 73rd Congress, 2nd Session, which recom¬ 
mendations stated that the plan of operation of the dam 
would render the river above it non-navigable; 

6396 (b) That by constructing said dam and by its 

actual method of operation navigability through, 
past and above it has been destroyed; 

(c) That said Acts of Congress authorizing construction 
of said dam constitute an abandonment by Congress of 
navigability above it; 

(d) That, therefore, interstate navigability now ceases 
at Fort Peck Dam, which is approximately 360 miles down¬ 
stream from Morony Dam; 

(e) That the Missouri River is not now and has not been 
since the construction of the Fort Peck Dam a navigable 
water of the United States above said Fort Peck Dam. 

V. 

The Company specifically denies that said Missouri 
River above said Fort Peck Dam is a navigable water of 
the United States, and specifically alleges that none of the 
seven hydroelectric plants mentioned and described in the 
Order to Show Cause is or ever was constructed, operated 
or maintained in navigable waters of the United States as 
defined in the Federal Water Power Act or in the Federal 
Power Act, or at all. In this connection the Company 
alleges the fact to be and states its position to be: 

(a) That the jurisdiction of the Commission, so far as 
navigable waters is concerned, is limited to navigable 



I 


17 

waters as that term is defined in Section 3 (8) of the Fed¬ 
eral Power Act; 

6397 (b) That the definition of “navigable waters of 
the United States” as announced and set forth in 

United States vs. Appalachian Electric Power Company 
(311 U. S. 377, 61 S- Ct. 291, 85 L. Ed. 243) does not have 
the effect of extending or enlarging and does not extend 
or enlarge the jurisdiction or authority of the Federal 
Power Commission in any manner whatsoever; 

(c) That none of the seven plants is maintained or oper¬ 
ated and none was constructed in any part of a stream or 
other body of water * 4 over which Congress has jurisdiction 
under its authority to regulate commerce with foreign 
nations and among the several States, and which either in 
their natural or improved condition notwithstanding inter¬ 
ruptions between the navigable parts of such streams or 
waters by falls, shallows, or rapids compelling land car¬ 
riage, are used or suitable for use for the transportation of 
persons or property in interstate or foreign commerce, in¬ 
cluding therein all such interrupting falls, shallows, or 
rapids, together with such other parts of streams, as shall 
have been authorized by Congress for improvement by the 
United States or shall have been recommended by Con¬ 
gress for such improvement after investigation under its 
authority”; 

(d) That no part of the stream in which any of said 
dams is located has been authorized by Congress for im¬ 
provement by the United States or recommended to Con¬ 
gress for such improvement after investigation under its 

authority; 

6398 (e) That, on the contrary, the War Department 
has always recommended that no improvement be 

made or attempted as to any portion of the Missouri River 
in which any of said dams is located; 

(f) That, as a matter of fact, none of said dams is located 
in waters which could* be made suitable for use in inter- 
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state or foreign commerce at reasonable cost with respect 
to need, and none is located in navigable waters of the 
United States as defined in the Federal Power Act, but 
that the jurisdiction and authority of the Commission is 
limited, so far as dams in navigable waters are concerned, 
to dams located in such waters as are defined in Section 3 
(8) of the Federal Power Act; 

(g) That each and every dam and project referred to in 
paragraph (a) of the Order to Show Cause was lawfully 
located and constructed, and is lawfully operated and 
maintained- 

VI. 

The Company admits that on or about June 12, 1934, it 
filed an application for license from the Commission for 
two reservoirs on the Madison River, designated as Project 
No. 1274, and that the license applied for has not been 
issued; but denies that the licensing of such dams may affect 
the licensing of the seven power plants referred to in the 
Order to Show Cause, or any thereof. In this connection 
the Company requests the Commission to amplify and clar¬ 
ify paragraph (e) of the Order to Show Cause by setting 
forth in what manner it is claimed that the issuance 
6399 of a license under Project No. 1274 may affect the 
licensing of the seven power plants here in question, 
or any of them, in order that the Company may intelligently 
prepare evidence on the subject. 

vn. 

The Company admits the allegations of paragraph (f) of 
the Order to Show Cause, except that it denies that there is 
any necessity for a license from the Commission as to any 
of said dams. 
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Wherefore, having fully answered, the Company prays 


(1) That the Commission find that none of the dams re¬ 
ferred to in the Order to Show Cause is located in navi¬ 
gable waters of the United States; 

(2) That the Co mmi ssion find that no license is required 
for any of said dams; 

(3) That the Commission make no order relating to the 
maintenance or operation of said dams; 

(4) That the proceedings be dismissed. 


R. H. Grover 

J. E. Coeette, Jr. 

S. B. Chase, Jr. 

Attorneys for The Montana 
Power Company 

619 Hennessy Building 
Butte, Montana. 


[Duly verified] 
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6402 Docketed Oct 5 1943 

Order Amplifying and Amending Order to Show Cause 

It appearing that: 

(a) By order adopted July 27, 1943, the Commission di¬ 
rected The Montana Power Company to show cause why it 
should not apply for and secure from the Commission 
authorization for the operation and maintenance of seven 
hydroelectric power projects owned, operated, and main¬ 
tained by it in and along the Missouri River, three in Lewis 
and Clark County near Helena, and four in Cascade 
County near Great Falls, all in the State of Montana; 

(b) Among other things, said order recited that issuance 
of a license for the Hebgen and Madison storage reservoirs 
located on the Madison River and designated as Project 
No. 1274 may affect the licensing of the seven power plants 
referred to above; 

(c) In its answer to said order to show cause, the re¬ 
spondent requests amplification of Paragraph (e) of the 
order to set forth in what manner it is claimed that the 
issuance of a license for Project No. 1274 may affect the 
licensing of the seven power plants made the subject of 
such order; 

(d) In its answer to said order to show cause, the re¬ 
spondent denies that any of said power plants are located 
in a section of the Missouri River which is subject to the 
jurisdiction of Congress but claims that each of said power 
plants is lawfully operated and maintained, and denies that 
there is any necessity for a license from the Commission 
for any of said power plants; 

The Commission finds it is appropriate to amend and 
amplify its order to show cause adopted July 27, 1943, 
herein, as hereinafter provided; 

It is ordered that: 

6403 (A) Paragraph (e) of said order of July 27, 1943, 
be and the same is hereby amplified and amended by 

adding thereto (after the semicolon at the end thereof) the 
following: 





the Hebgen and Madison storage reservoirs and appur¬ 
tenant facilities located on the Madison River and desig¬ 
nated as Project No. 1274 are maintained and operated 
principally for the purpose of supplying water to each and 
all of the seven power plants of the respondent located in 
the Missouri River in Lewis and Clark County and in Cas¬ 
cade County, Montana; operation of the Hebgen and Madi¬ 
son storage reservoirs increases the amount of dependable 
capacity which it is possible to develop at the seven lower 
power plants, and also increases the annual power output 
at each of said plants by enabling them to use water which 
might otherwise pass downstream unused; the Hebgen and 
Madison reservoirs are essential parts of a complete unit 
of development of the Missouri and Madison Rivers as 
contemplated by the definition of * ‘ project ’ ’ in the Federal 
Power Act; and the seven power plants of respondent 
located in the Missouri River near Helena and Great Falls, 
together with their dams, reservoirs, and appurtenant 
facilities, and all of the project works and facilities in¬ 
cluded in the application for Project No. 1274 should be 
authorized under the terms of the Federal Power Act as a 
complete unit of development; j 

(B) The order of July 27, 1943, be and the same is 
further amended to allow respondent until November 1, 
1943, to file, under oath, any further response or answer 
which it deems appropriate as a result of the amendment 
set out in item (A) above. , 

By the Commission. 

\ ! 

i 

Leon M. Fuqttay, 

Secretary. 
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6415 Docketed Dec 14 1943 

Answer to Order to Show Cause as Amplified and Amended 

Comes now The Montana Power Company, the corpora¬ 
tion to which the Order to Show Cause was directed in the 
above entitled matter, hereinafter called the Company, and 
for its answer to the Order to Show Cause heretofore 
served upon it, as amplified and amended by the Order 
Amplifying and Amending Order to Show Cause dated 
October 5,1943, admits, denies and alleges as follows: 

l. 

Save and except as hereinafter specifically admitted, the 
Company denies each and every allegation, matter and 
thing in said Order to Show Cause, as so amplified and 
amended, contained. 

n. 

The Company admits that it is a New Jersey corpora¬ 
tion, having its principal office at Butte, Montana, and that 
it owns and operates seven hydroelectric power 

6416 projects in the State of Montana in and along the 
Missouri River; that the allegations set forth in par¬ 
agraph (a) as to the dates of construction and the capacity 
of said plants are correct except that Black Eagle Dam was 
constructed in 1927. 

m. 

The Company admits the allegations of paragraphs (b) 
and (c) of the Order to Show Cause. 

IV. 

The Company denies that the Missouri has been used or 
is now used, and separately denies that said River is now 
or has been at any time suitable for use, in its natural or 
improved condition for the transportation of persons or 
property in interstate commerce at any point above Fort 
Benton, Montana, which is situated some 32 miles down¬ 
stream from Morony Dam, which is the farthest down- 



i 







stream of the Company’s dams in the Missouri River. In 
this connection the Company alleges: 

(a) That Congress, by authorizing the construction of 
the Fort Peck Dam (49 Stat. 1028, 1034 ; 52 Stat. 403) for 
the purpose of improving navigation of the Missouri River, 
and for other purposes incidental thereto, did so pursuant 
to the recommendations of the Secretary of War and of 

the Chief of Engineers, as set forth in House Docu- 

6417 ment No. 238 of the 73rd Congress, 2nd Session, 
which recommendations stated that the plan of oper¬ 
ation of the dam would render the river above it non- 
navigable; 

(b) That by constructing said dam and by its actual 
method of operation navigability through, past and above 
it has been destroyed; 

(c) That said Acts of Congress authorizing construction 
of said dam constitute an abandonment by Congress of 
navigability above it; 

(d) That, therefore, interstate navigability now ceases 
at Fort Peck Dam, which is approximately 360 miles down¬ 
stream from Morony Dam; 

(e) That the Missouri River is not now and has not been 
since the construction of the Fort Peck Dam a navigable 
water of the United States above said Fort Peck Dam. 

I 

y. 

The Company specifically denies that said Missouri 
River above said Fort Peck Dam is a navigable water of 
the United States, and specifically alleges that none of the 
seven hydroelectric plants mentioned and described in the 
Order to Show Cause is or ever was constructed, operated 
or maintained in navigable waters of the United States as 
defined in the Federal Water Power Act or in the Federal 
Power Act, or at all. In this connection the Company 
alleges the fact to be and states its position to be: 

6418 (a) That the jurisdiction of the Commission, so 
far as navigable waters is concerned, is limited to 

navigable waters as that term is defined in Section 3 (8) 
of the Federal Power Act; 
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(b) That the definition of “navigable waters of the 
United States” as announced and set forth in United 
States v. Appalachian Electric Power Company (311 U. S. 
377, 61 Sup. Ct. 291, 85 L. Ed. 243) does not have the effect 
of extending or enlarging and does not extend or enlarge 
the jurisdiction or authority of the Federal Power Com¬ 
mission in any manner whatsoever; 

(c) That none of the seven plants is maintained or oper¬ 
ated and none was constructed in any part of a stream or 
other body of water “over which Congress has jurisdic¬ 
tion under its authority to regulate commerce with foreign 
nations and among the several States, and which either in 
their natural or improved condition notwithstanding inter¬ 
ruptions between the navigable parts of such streams or 
waters by falls, shallows, or rapids compelling land car¬ 
riage, are used or suitable for use for the transportation 
of persons or property in interstate or foreign commerce, 
including therein all such interrupting falls, shallows, or 
rapids, together with such other parts of streams as shall 
have been authorized by Congress for improvement by 

the United States or shall have been recommended 
6419 by Congress for such improvement after investiga¬ 
tion under its authority”; 

(d) That no part of the stream in which any of said dams 
is located has been authorized by Congress for improve¬ 
ment by the United States or recommended to Congress for 
such improvement after investigation under its authority; 

(e) That, on the contrary, the War Department has 
always recommended that no improvement be made or 
attempted as to any portion of the Missouri River in which 
any of said dams is located; 

(f) That, as a matter of fact, none of said dams is located 
in waters which could be made suitable for use in inter¬ 
state or foreign commerce at reasonable cost with respect 
to need, and none is located in navigable waters of the 
United States as defined in the Federal Power Act, but 
that the jurisdiction and authority of the Commission is 
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limited, so far as dams in navigable waters are concerned, 
to dams located in such waters as are defined in Section 
3(8) of the Federal Power Act; 

(g) That each and every dam and project referred to in 
paragraph (a) of the Order to Show Cause was lawfully 
located and constructed, and is lawfully operated and 
maintained. 

VL 

The Company admits that an application for 
6420 license was made for two reservoirs on the Madison 
River, designated as Project No. 1274, but alleges 
that said application will have been withdrawn prior to 
the filing of this Answer, and that an application for a 
license covering Lower Madison only will be filed. The 
Company alleges that Hebgen is operated and maintained 
under a final power permit from the Department of Agri-i 
culture and that Hebgen, therefore, is not subject to re¬ 
quirement of license by the Commission and that the alle¬ 
gations of paragraph (e), as contained in the Order Am¬ 
plifying the Order to Show Cause are irrelevant to the 
extent that they refer to Hebgen. The Company denies 
that Madison is operated for the purpose of supplying 
water to the plants lower down and denies each and every 
allegation, matter and thing contained in paragraph (e) 
of the Order to Show Cause and in the allegations added 
to paragraph (e) by the Order of October 5, 1943, not 
herein specifically admitted. 

VII. 

The Company admits ‘the allegations of paragraph (f) 
of the Order to Show Cause, except that it denies that there 
is any necessity for a license from the Commission as to 
any of said dams. 
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Wherefore, having fully answered, the Company 
prays: 

6421 (1) That the Commission find that none of the 

dams referred to in the Order to Show Cause as 
amended is located in navigable waters of the United 
States; 

(2) That the Commission find that no license is required 
for any of said dams; 

(3) That the Commission make no order relating to the 
maintenance or operation of said dams; 

(4) That the proceedings be dismissed. 

R. H. Glover 

J. E. Corette, Jr. 

S. B. Chase, Jr. 

Attorneys for The Montana 
Power Company 

619 Hennessy Building 
Butte, Montana. 

[Duly verified] 
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Docketed Sept 24 1946 

i 

Order Fixing Date of Hearing 

It appearing to the Commission that: 

(a) By order adopted July 27,1943, as amended by order 
dated October 5, 1943, the Commission directed The Mon¬ 
tana Power Company to show cause why it should not ap¬ 
ply for and secure from the Commission authorization for 
the operation and maintenance of seven hydroelectric 
power projects owned, operated, and maintained hv it in 
and along the Missouri River, three in Lewis and Clark 
County near Helena, and four in Cascade County near 
Great Falls, all in the State of Montana, and all related to 
the Hebgen and Madison storage reservoirs located on the 
Madison River in Montana, application for license for such 
reservoirs having been hied with the Commission on June 
12, 1934; 

(b) By its answer to said order to show cause, filed Sep¬ 

tember 27, 1943, as amended by answer filed December 14, 
1943, respondent denies that any of said power projects are 
located in a section of the Missouri River which is subject 
to the jurisdiction of Congress, but claims that each of said 
power projects is lawfully operated and maintained and 
denies that there is any necessity for a license from the 
Commission for any of said power projects, and alleges 
that since the Hebgen storage reservoir, located on the 
Madison River, is not subject to the licensing authority of 
the Commission, there is no relationship between such 
reservoir and the seven projects on the Missouri River, 
but that an application for license will be filed for the 
Madison development; j 

(c) On December 13, 1943, respondent filed a request to 
withdraw its application for license for Project No. 1274, 
which project embraces the Hebgen and Madison storage 
reservoirs, but no action has been taken on such request; 
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The Commission finds that: 

6422 It will be in the public interest to hold a public 
hearing to determine the issues presented by the 
order adopted July 27, 1943, as amended by order dated 
October 5,1943, and the answer thereto filed on September 
27, 1943, as amended by answer filed December 14, 1943; 
The Commission orders that: 

A public hearing to determine the issues presented by the 
aforesaid orders of July 27 and October 5, 1943, and the 
answers thereto filed September 27 and December 14, 1943, 
be held, beginning at 10:00 a.m., on Monday, November 18, 
1946, in the Placer Hotel, Helena, Montana. 

By the Commission. 

J. H. Gutbide, 

Acting Secretary. 

Date of Issuance: October 1,1946. 
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6457 Docketed Nov 25 1946 

Motion to Segregate This Proceeding Into Three Separate 

and Distinct Proceedings i 

i 

Comes now The Montana Power Company, without 
waiving its motion to dismiss or any of the objections to 
the introduction of evidence which have been made by it, 
and respectfully petitions, represents and moves the Exam¬ 
iner and the Federal Power Commission as follows, to-wit: 

First, that this proceeding involves the question of 
whether The Montana Power Company must apply for and 
secure from the Federal Power Commission a license as 
provided for in the Federal Power Act covering each of 
its 7 hydroelectric developments located on the Missouri 
River in Montana. By the proceedings which have been 
conducted here this morning this proceeding has 

6458 been extended to include the question of whether 
the company must apply for and secure from the 

Federal Power Commission a license as provided for in 
the Federal Power Act covering its Madison hydroelectric 
development and its Hebgen storage development, both lo¬ 
cated on the Madison River in Montana. 

This proceeding was initiated by an order to show cause 
dated July 27,1943, amplified and amended by order dated 
October 5, 1943. 

2. That this proceeding is of vital and crucial importance 
to The Montana Power Company and one which can affect 
the entire future of the company as to the ownership of 
its properties on the Missouri River and Madison River in 
Montana, because the Federal Power Commission licenses 
which it would be required to apply for and secure under 
the provisions of the Federal Power Act would contain 
recapture clauses as provided by Section 14 of the Federal 
Power Act which would give the United States the right on 
or after the expiration of each license to take over and 
thereafter to maintain and operate all of the property 
covered by the license and would also contain amortization 


i 







■ 


30 

provisions according to Section 10(d) of the Federal Power 
Act, and other provisions which would affect the earnings 
of the company. 

The effect of this proceeding would, therefore, be that 
if the company should be required to apply for and 

6459 secure Federal Power Commission licenses covering 
its 9 developments located on the Missouri and Mad¬ 
ison Rivers in Montana the United States would thereby 
acquire an option to take over at the expiration of the 
licenses each of the 9 hydroelectric developments of the 
company on these two rivers, together with any and all 
other property covered by each license which would include 
the primary line or lines transmitting power from the pow¬ 
erhouse to the point of junction with the distribution sys¬ 
tem or with the inter-connected primary transmission sys¬ 
tem, and the license would also contain amortization pro¬ 
visions and other provisions which would affect the 
earnings of the company; 

That the original cost of the hydroelectric developments 
and storage development of The Montana Power Company 
on the Missouri and Madison Rivers as determined by the 
Federal Power Commission as of January 1, 1937, was in 
excess of $30,000,000; that the actual value of each of these 
9 developments is considerably in excess of the original cost 
as determined by the Federal Power Commission. 

3. That there is pending before the Federal Power Com¬ 
mission an application of The Montana Power Company in 
an entirely separate and distinct proceeding for license for 
its Madison development located in Madison County, Mon¬ 
tana, which development involves certain public lands. 

4. That order to show cause and the order amplifying 
and amending the order to show cause issued in the above 

entitled case contains an allegation that the Hebgen 

6460 and Madison storage reservoirs and the appurtenant 
facilities located on the Madison River are maintained 

and operated principally for the purpose of supplying water 
to each and all of the 7 power plants of The Montana Power 
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Company located on the Missouri River and that the Heb- 
gen and Madison reservoirs are essential parts of a com¬ 
plete unit of development of the Missouri and Madison | 
reservoirs as contemplated by the definition of 1 ‘project” 
in the Federal Power Act and that the 7 power plants of 
The Montana Power Company located in the Missouri 
River near Helena and Great Falls, together with their 
dams, rivers and appurtenant facilities, and all of the Mad¬ 
ison and Hebgen facilities should be authorized under the 
terms of the Federal Power Act as a complete unit of de¬ 
velopment. 

5. That no Federal Power Commission license is re¬ 
quired for any of the 7 hydroelectric developments of The 
Montana Power Company in the Missouri River or for the 
Madison hydroelectric development located on the Madison 
River or the Hebgen hydroelectric development located on 
the Madison River unless that development is located in 
navigable waters of the United States or upon any part of 
the public lands or reservations of the United States ex¬ 
cept under and in accordance with the terms of a permit 
or valid existing right-of-way granted prior to June 10, 
1920; that the company contends that the occupation of 
public lands at each and all of these developments is not 
an issue in this case but that the Examiner has ruled toi 
the contrary. 

6. That the allegations contained in the order to show 

cause and in the order amplifying and amending 
6461 the order to show cause relating to the Madison and 

Hebgen developments as set forth in paragraph 4; 
hereof have no relevancy, materiality or bearing on the 
present proceedings unless the company is re¬ 
quired by law to apply for and obtain from the Federal 
Power Commission licenses on one or more or all of its 7 
Missouri River hydroelectric developments. 

7. That The Montana Power Company’s 4 hydroelectric 
developments located in the Missouri River below Great 
Falls, namely Morony, Ryan, Rainbow and Black Eagle 
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do not involve any public lands or any permits or rights 
of way issued by the Secretary of Agriculture or by the 
Secretary of the Interior, or both. Each of the hydroelec¬ 
tric developments of The Montana Power Company located 
in the Missouri River near Helena, namely Holter, Hauser 
and Canyon Ferry do involve permits or rights-of-way 
issued by the Secretary of Agriculture or the Secretary of 
the Interior or both, and the Examiner has seen fit to allow 
evidence regarding these permits and the public lands 
covered by them in this case in connection with these three 
developments in the vicinity of Helena. 

8. That by the order to show cause and the order ampli¬ 
fying and amending the order to show cause in the above 
entitled case and the Examiner’s rulings herein on the ad¬ 
missibility of evidence, the Federal Power Commission and 
the Examiner have in effect consolidated into one proceed¬ 
ing and one hearing all matters relating to the question of 
whether The Montana Power Company should obtain a 
license on its Madison hydroelectric development for which 

it has already filed an application for a license and 
6462 on which there is an entirely separate and distinct 

proceeding already pending; all matters, if any, 
which exist as to Montana Power Company^ Hebgen de¬ 
velopment which was covered by the original application 
filed on June 12, 1934, for license for the Hebgen and Mad¬ 
ison developments but which application was subsequently 
withdrawn; and all matters which relate to each of the 7 
hydroelectric developments of The Montana Power Com¬ 
pany located in the Missouri River as alleged in the original 
order to show cause and order amplifying and amending 
the order to show cause in this proceeding. 

9. That The Montana Power Company believes, and, 
therefore, alleges that in order to be able to make a clear 
and understandable presentation to the Federal Power 
Commission as to the situation which exists at each de¬ 
velopment or at each group of developments, this proceed¬ 
ing should be divided and segregated into three separate 
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and distinct proceedings, and that each of those three sep¬ 
arate and distinct proceedings should be heard and decided | 
separately. 

The three separate and distinct proceedings which the 
company believes are necessary for a clear and adequate 
presentation and understanding of the issues involved in 
this proceeding are: 

First, a proceeding involving the question of whether the 
company is required to apply for and obtain from the Fed¬ 
eral Power Commission licenses for each of its four hydro¬ 
electric developments located in the Missouri River near 
Great Falls; 

6463 Second, a proceeding involving the question of 
whether the company is required to apply for and 
obtain from the Federal Power Commission licenses for 
each of its three hydroelectric developments located in the 
Missouri River near Helena, and 

Third, a proceeding involving the question of whether 
The Montana Power Company is required to apply for and 
obtain from the Federal Power Commission licenses for its 
Madison and Hebgen developments located on the Madison 
River. 

10. That if a separate and distinct proceeding was con¬ 
ducted regarding the four hydroelectric developments in 
the Missouri River near Great Falls, and a separate and 
distinct proceeding was conducted regarding the Montana 
Power Company’s three hydroelectric developments near 
Helena, and if it was decided in either or both of those pro¬ 
ceedings that any or all of the four hydroelectric develop- 
ments located near Great Falls or any or all of the three 
hydroelectric developments located near Helena require 
licenses from the Federal Power Commission, then in a 
separate proceeding relating to the Madison and Hebgen I 
developments the Commission could consider the issue of 
whether all of the project works and facilities of The Mon¬ 
tana Power Company located on the Missouri River which 
require licenses from the Federal Power Commission and 
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all of the project works and facilities of The Montana 
Power Company located on the Madison River which re¬ 
quire a license from the Federal Power Commission should 
be authorized under the terms of the Federal Power Act 
as a complete unit of development. 

The company contends that this issue would go beyond 
the provisions of the Federal Power Act, and that 

6464 it is contrary to law, but contends that if the issue 
is to be involved in any proceeding it should only 

be in a proceeding which is held after determination has 
been made as to whether the other hydroelectric develop¬ 
ments downstream do or do not require licenses from the 
Federal Power Commission. 

11. That The Montana Power Company alleges and be¬ 
lieves that this segregation of the proceedings into at least 
three separate and distinct proceedings is necessary if the 
company is to have a full, complete, fair and impartial 
trial on questions and issues which can have such a vital 
and material effect on the future of the company and on its 
right to continue to own the property involved in these pro¬ 
ceedings. 

12. The company believes, and therefore alleges, that to 
consolidate 9 separate and distinct developments into one 
proceeding so confuses the issue and complicates the matter 
of presentation of evidence that it deprives the company 
of that fair and impartial hearing of its case and determina¬ 
tion of its rights to which it is entitled. 

Wherefore, The Montana Power Company respectfully 
requests and moves the Examiner and the Federal Power 
Co mmi ssion to make an order segregating the issues and 
questions involved in this proceeding into three separate 
and distinct proceedings as follows: 

6465 First, a proceeding involving the question of 
whether The Montana Power Company is required 

to apply for and obtain from the Federal Power Commis¬ 
sion a license for each of its four hydroelectric develop- 
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ments located in the Missouri River near Great Falls, 
namely the Morony, Ryan, Rainbow and Black Eagle de¬ 
velopments ; 

Second, a proceeding involving the question of whether 
the company is required to apply for and obtain from the 
Federal Power Commission licenses for each of its three 
hydroelectric developments located in the Missouri River 
near Helena, namely Holter, Hauser and Canyon Ferry; 
and t | 

Third, a proceeding involving the question of whether 
The Montana Power Company is required to apply for and 
obtain from the Federal Power Commission licenses for its 
Madison and Hebgen developments located on the Madison 
River. j 

If in the first two proceedings it is decided that any or all 
of the 7 hydroelectric developments located on the Missouri 
River do not require licenses, then any question as to in¬ 
cluding those hydroelectric developments in a complete unit 
of development should be eliminated from the third and 
last proceeding. ’’ 


Dated this 19th day of November, 1946. 

R. H. Gloveb 

S. B. Chase, Jr. 

John C. Hauck 
J. E. Corette, Jr. 

Attorneys for The Montwna Power Company 
616 Hennessy Building—Butte, Montana 

[Duly verified] 
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6467 Received Nov 25 1946 

Motion to Dismiss the Proceedings 

Comes now The Montana Power Company and respect¬ 
fully petitions, represents and moves the Federal Power 
Commission as follows, to-wit: 

L 

That this proceeding involves the question of whether 
The Montana Power Company must apply for and secure 
from the Federal Power Commission licenses, as provided 
for in the Federal Power Act, covering each of its seven 
hydroelectric developments, located on the Missouri River 
in Montana. This proceeding was initiated by an Order to 
Show Cause, dated July 27th, 1943, and amplified and 
amended by an Order dated October 5th, 1943. 

n. 

That this proceeding is of vital and crucial importance 
to The Montana Power Company and one which can affect 
the entire future of the Company as to the ownership of the 
properties covered by this proceeding, because the Federal 
Power Commission licenses which it would be required to 
apply for and secure under the provisions of the Federal 
Power Act would contain recapture clauses, as provided by 
Section 14 of the Federal Power Act, which would give the 
United States the right upon or after the expiration of each 
license to take over and thereafter to maintain and operate 
all of the property covered by the license and would also 
contain amortization provisions, according to Section 10(d) 
of the Federal Power Act, and other provisions, 

6468 which would affect the earnings of the Com¬ 
pany. The effect of this proceeding would, there¬ 
fore, be that if the Company should be required to 
apply for and secure Federal Power Commission li¬ 
censes covering its seven hydroelectric developments 
located on the Missouri River in Montana the United 
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States would thereby acquire au option to take over 
at the expiration of the licenses each of the seven 
hydroelectric developments of the Company on the i 
Missouri River, together with any and all other property 
covered by each license, which would include the primary 
line or lines transmitting power from the power house to 
the point of junction with the distribution system or with 
the interconnected primary transmission system, and the 
license would also contain amortization provisions and 
other provisions which would affect the earnings of the ! 
Company. 

The hydroelectric developments of this Company on the 
Missouri River, which the United States would have an 
option to take over if The Montana Power Company was 
required to take licenses, as contended in said Order to 
Show Cause, as amplified and amended, had an original 
cost, according to the Federal Power Commission determi¬ 
nation thereof, of $26,940,177.25 as of January 1st, 1937. 
The value of each development is considerably in excess of 
the original cost of that development, as determined by the 
Federal Power Commission. The amount to be paid by the 
United States in the event of recapture under the provisions 
of Section 14 of the Federal Power Act would be much less 
than the fair and actual value of each of the hydroelectric 
developments involved, except as to the Hauser Lake, 
Holter and Canyon Ferry developments, for each of which 
the fair value would be required to be paid under the pro¬ 
visions of Section 23(a) of the Federal Power Act. 

6469 m. 

That the principal issue in this case is whether the Mis¬ 
souri River at the points where each of the seven hydroelec¬ 
tric developments of The Montana Power Company are 
located is a navigable water of the United States. If it is, 
the Commission contends and the law provides that the 
Company must have a license from the Federal Power 
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Commission for each of its hydroelectric developments 
located in navigable waters of the United States. 

IV. 

That prior to the issuance of said Order to Show Cause 
and of said Order Amplifying and Amending Order to 
Show Cause, the Federal Power Commission, ex parte and 
without any notice or hearing to The Montana Power Com¬ 
pany, formed and expressed an opinion, conclusion, belief 
and determination that the Missouri River, at the place 
where the hydroelectric developments of The Montana 
Power Company are located, is a navigable water of the 
United States. 

(A) That paragraph (d) of the original Order to Show 
Cause contains a pre-determination by the Federal Power 
Commission that the Missouri River at the places where 
the hydroelectric developments of The Montaina Power 
Company are located is a navigable water of the United 
States. Paragraph (d) of the said Order to Show Cause 
reads as follows: 

“(d) The Missouri River has been used and is suitable 
for use in its natural and improved condition for the trans¬ 
portation of persons and property in interstate commerce 
and is a navigable water of the United States;” 

(B) That paragraph (f) of the said Order to Show Cause 
refers to certain correspondence which has been ex- 

6470 changed between the Federal Power Commission and 
The Montana Power Company regarding the ques¬ 
tion of licensing of the hydroelectric developments of The 
Montana Power Company on the Missouri River. That 
the correspondence referred to includes a letter dated 
March 25th, 1942, from the Federal Power Commission to 
The Montana Power Company, which reads in part as fol¬ 
lows, to-wit: 

“It is our understanding, from data and information on 
hand, that you are operating and maintaining, in the State 
of Montana (without federal authority or license issued by 
this Commission) the following hydroelectric plants along 
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or in the Missouri River, a navigable water of the United 
States within the meaning of the Federal Power Act: 

Morony Plant near Great Falls 
Volta (Ryan) Plant near Great Falls 
Rainbow Plant near Great Falls 
Black Eagle Plant near Great Falls 
Holter Plant near Wolf Creek 
Houser Lake near Helena 
Canyon Ferry near Helena 

In view of the premises, it is suggested that you should 
apply for licenses for these projects in the manner and 
form provided in the Rules of Practice and Regulations of 
the Commission. ,, 

That thereafter and on June 9th, 1942, the Federal Power 
Commission addressed a second letter to The Montana 
Power Company, containing among other things the follow¬ 
ing statement: 

11 These plants have been in operation for many years and 
they should now be operating under Federal authority. The 
fact that some of them were placed in operation prior to 
June 10, 1920, when the Federal Water Power Act was 
approved, or prior to August 26, 1935, when the original 
Act was amended and became the Federal Power Act, does 
not relieve your company of its obligation to secure 
6471 licenses. This question was raised by the Pennsyl¬ 
vania Water and Power Company in an appeal from 
an order of the Commission considered by the United States 
Court of Appeals for the District of Columbia, involving 
the Holtwood power project on the Susquehanna River. 

• # • yy 

That thereafter on July 6th, 1942, and on October 15th, 
1942, The Montana Power 'Company advised the Federal 
Power Commission by letter of its position on the issues 
involved in this controversy. 



Thereafter, on December 5th, 1942, the Federal Power 
Commission again wrote to The Montana Power Company, 
in part, as follows: 

“Consideration has been given to your letter of October 
15 with further regard to the seven hydroelectric plants 
maintained by your Company along or in the Missouri 
River. 

“It is not felt that the statements in your letter alter the 
situation in any respect, and since you conclude that the 
Missouri River is not a navigable water of the United 
States at any point where these projects are located, it is 
presumed that you do not intend to apply for licenses under 
the Federal Power Act. * • 

Thereafter, on August 3rd, 1943, the Federal Power Com¬ 
mission issued and published Federal Power Commission 
Release No. 2230, which reviews the situation to some ex¬ 
tent, refers to the exchange of correspondence between the 
Commission and the Company, states that the operation 
and maintenance of each of the seven hydroelectric projects 
on the Missouri River has been and is in violation of the 
Federal Power Act, and that “The Missouri River is, of 
course, a navigable water of the United States”. 

6472 V. 

That the allegations in paragraph IV hereof, the cor¬ 
respondence between the Federal Power Commission and 
The Montana Power Company, the Order to Show Cause 
issued by the Federal Power Commission under date of 
July 27th, 1943, and the Release of the Federal Power Com¬ 
mission issued under date of August 3rd, 1943, each shows 
that the Federal Power Commission has made a prejudg¬ 
ment of the principal issue involved in this case, namely, of 
whether the Missouri River at the places where the seven 
hydroelectric plants of The Montana Power Company are 
located is a navigable water of the United States and 
whether The Montana Power Company is required by the 
Federal Power Act to obtain from the Federal Power Com¬ 
mission a license for each of its seven hydroelectric devel- 
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opments in the Missouri River and further show that The 
Montana Power Company cannot receive from the Federal 
Power Commission a fair and impartial trial or hearing on 
the issues involved in this proceeding. 

VL 

That a hearing and decision of this proceeding by the 
Federal Power Commission, which, according to its own 
order, letters and release has in advance of trial, and in 
advance of hearing any of the Company’s evidence and 
again after reviewing the letter stating the Company’s 
position, already decided the principal issues involved in 
this case, would not be a fair trial or due process of law, as 
guaranteed by the United States Constitution, and that 
under such circumstance’s any eventual recapture under the 
Federal Power Apt would constitute a taking of The 
6473 Montana Power (Company’s property without due 
process of law, contrary to the Fifth Amendment to 
the Constitution of the United States. 

vn. 

That by reason of the aforesaid a hearing and determina¬ 
tion by the Federal Power Commission in the present pro¬ 
ceedings would be a sham, would deprive The Montana 
Power Company of a fair and impartial hearing, and would 
be a violation by the Federal Power Commission of its 
solemn undertaking of official fairness. 

vm. 

i 

That by reason of the aforesaid the failure or refusal of 
the Federal Power Commission to dismiss these proceed¬ 
ings -would be arbitrary, capricious, an abuse of discretion 
and otherwise not in accordance with law. i 

, IX. 

That the dismissal of these proceedings, in accordance 
with this Motion, will not in any way prevent the Federal 
Po-wer Commission from obtaining a determination of the 
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issues involved in these proceedings, and the Federal Power 
Commission can under Section 314(a) of the Federal Power 
Act bring an action in the proper District Court of the 
United States to enjoin The Montana Power Company from 
continuing to operate each and every one of its seven hydro¬ 
electric developments on the Missouri River, without ob¬ 
taining from the Federal Power Commission licenses for 
the operation of each of the seven plants and without com¬ 
plying with the Federal Power Act or any rule, regulation 
or order thereunder, or, in the alternative, the Fed- 
6474 eral Power Commission may transmit whatever evi¬ 
dence it has available to the Attorney General of the 
United States, who, in his discretion, may institute the nec¬ 
essary proceedings to prevent The Montana Power Com¬ 
pany from continuing to operate its seven hydroelectric 
developments on the Missouri River, in violation of the 
Federal Power Act, if any such violation exists. 


X. 

That The Montana Power Company does not, for the 
purpose of this Motion or otherwise, admit that the Mis¬ 
souri River has been used or is suitable for use in its natu¬ 
ral and improved condition for the transportation of per¬ 
sons and property in interstate commerce or that the Mis¬ 
souri River is a navigable water of the United States. 
That the Montana Power does not, for the purpose of this 
Motion or otherwise, admit that there was any cause or 
reason or purpose for the issuance of said Order to Show 
Cause. 


That there are attached hereto, hereby referred to and 
incorporated as a part of this Motion the following exhib¬ 
its: 

Exhibit A—Letter to The Montana Power Company 

from the Federal Power Commission, dated 
March 25,1942. 

Exhibit B—Letter to the Federal Power Commission 

from The Montana Power Company, Dated 
April 15, 1942. 
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6475 Exhibit C—Letter to The Montana Power Company 

from the Federal Power Commission, dated 
June 9, 1942. 

Exhibit D—Letter to the Federal Power Commission 

from The Montana Power Company, dated 
July 6, 1942. 

Exhibit E—Letter to The Montana Power Company 

from the Federal Power Commission, dated 
August 8, 1942. ! 

Exhibit F—Letter to the Federal Power Commission 

from The Montana Power Company, dated ' 
October 15,1942. 

Exhibit G—Letter to The Montana Power Company 

from the Federal Power Commission, dated 
December 5,1942. 

Exhibit H—Federal Power Commission Release No. 

2230, dated August 3rd, 1943. 

Wherefore, your Petitioner, The Montana Power Com¬ 
pany, respectfully requests, petitions and moves the Fed¬ 
eral Power Commission to dismiss these proceedings and 
to withdraw, revoke and recall said Order to Show Cause, 
dated July 27th, 1943, as amplified and amended. 

Dated this 18th day of November, 1946. 

I 

R. H. Glover i 

J. E. Corette, Jr. 

S. B. Chase, Jr. 

I 

John C. Hauck 
Attorneys for 

The Montana Power Company 
616 Hennessy Building 
Butte, Montana 


[Exhibits A to H, inclusive, attached to the foregoing 
Motion to Dismiss are printed as “Item A by Reference” 
at p. 1650 of this Appendix.] 

i 

[Duly verified] 
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Order Denying Motions to Dismiss 

Docketed Dec. 3,1946 

Upon motions filed November 25, 1946, by respondent, 
The Montana Power Company, and by intervenors, Galla¬ 
tin, Cascade, and Lewis and Clark Counties, Montana, to 
dismiss further proceedings in the above cause; and 

It appearing that: 

(a) After correspondence with respondent in 1942 the 
Commission on July 27, 1943, adopted an order under 
Docket No. IT-5840 directing the respondent to show cause 
why seven hydroelectric power developments which it oper¬ 
ates and maintains on the Missouri River in Cascade 
County and in Lewis and Clark County, Montana, should 
not be licensed under the Federal Power Act, and on Oc¬ 
tober 5, 1943, the Commission amplified and amended said 
order to include two other developments located on the 
Madison River known as the Hebgen and Madison develop¬ 
ments ; 

(b) In the order of July 27,1943, the Commission alleged 
that the Missouri River appeared to have been used and to 
be suitable for use for the transportation of persons and 
property in interstate commerce and to be a navigable 
water of the United States; 

(c) In the order of July 27, 1943, the Commission also 
alleged that each of the seven Missouri River power devel¬ 
opments appeared to have been constructed, and maintained 
for the purpose of developing hydroelectric power without 
any permit or valid existing right-of-way granted prior to 
June 10, 1920, or any license granted pursuant to the Fed¬ 
eral Water Power Act or the Federal Power Act, and that 
apparently the operation and maintenance of each of said 
power projects has been and is in violation of the Federal 
Power Act; 

(d) In its order of October 5, 1943, the Commission am¬ 
plified and amended the order of July 27 alleging that it 
appeared that the Hebgen and Madison developments are 
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essential parts of a complete unit of development of 
6499 the Missouri and Madison Rivers and that the seven 
Missouri River developments should be included in 
the pending application for license for Project No. 1274 
filed by respondent for the Hebgen and Madison develop¬ 
ments alone; * 

(e) Respondent answered said order to show cause on 
September 27, 1943, and amended its answer on December 
14, 1943, refusing to file application for license for any of 
its said seven developments on the Missouri River, and sub¬ 
sequently filed a request'to withdraw its application for 
license for Project No. 1274, on which latter request no 
action has yet been taken ) on March 22, 1944, a further ap¬ 
plication was filed by respondent for a license covering only 
the Madison development, Project No. 1916; 

(f) On September 24, 1946, a hearing was ordered upon 
the issues presented by the orders of July 27 and October 
5, 1943, and the answers thereto, said hearing to start in 
Helena, Montana, on November 18, 1946, and the motions 
to dismiss the proceeding were filed after the hearing had 
been opened in Helena pursuant to the aforesaid notice; 

(g) By letter dated July 6,1942, which is attached as an 

exhibit to the respondent’s motion to dismiss, respondent 
requested that action in this investigation be deferred until 
after it completes a water supply survey of the upper Mis¬ 
souri River basin or until the war shall have been termi¬ 
nated, whichever is later, and now after the opening of the 
hearing respondent and interveners seek dismissal of the 
proceeding; I 

(h) The motions to dismiss further proceeding under 
Docket No. IT-5840 are substantially similar and are based 
upon a number of grounds, the principal one of which is 
that some of the issues therein are alleged to have been pre¬ 
determined by the Commission and a fair hearing and due 
process of law may not be had in the present proceeding, 
and that a determination of the issues involved could be had 
by a different method of procedure, to wit: an action for 
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injunction in the proper District Court of the United States. 

Upon the record before it, the Commission finds that: 

(1) The proceeding instituted by the Commission under 
Docket No. IT-5840, for which motions to dismiss are made, 
is an investigation by the Commission, upon its own motion, 
pursuant to the Federal Power Act, for the purpose of 
obtaining full and complete information with regard to the 
authority, if any, under which the aforesaid developments 

on the Madison and Missouri Rivers are operated 
6500 and maintained by respondent, in order to enable 
the Commission to make such findings, determina¬ 
tions, or orders, if any, as may be appropriate, expedient, 
and in the public interest to conserve and utilize the navi¬ 
gation and water-power resources of the region; 

(2) A public hearing became necessary and desirable in 
the public interest upon the filing of respondent’s answer 
and supplemental answer refusing to file application for 
license covering all of the aforesaid developments and 
denying, in part, the allegations contained in the order to 
show cause, as amplified and amended, including a denial 
that there is any necessity of applying for a license cover¬ 
ing any of the aforesaid developments, except the Madison 
development; 

(3) The aforesaid hearing, which started on November 
18,1946, pursuant to notice, is being held to make a record 
of all pertinent evidence available respecting the issues in 
this proceeding, and respondent and interveners are being 
given an opportunity to present evidence and argument in 
support of their positions, before any finding or determina¬ 
tion is made or orders issued pursuant to such investiga¬ 
tion; 

(4) The motions to dismiss do not present adequate 
grounds or good cause for dismissal of this investigatory 
proceeding. 

It is ordered that: 


i 
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Said motions to dismiss the above cause and further pro¬ 
ceedings therein be, and the same hereby are, denied. 

By the Commission. 

Leon M. Fuquay, 

Secretary . 

Date of Issuance: December 5,1946 

••••••••• • 

6501 Docketed Dec 2,1946 

Order Denying Motion to Segregate Proceeding 

Upon motion made orally at the hearing by counsel for 
respondent, The Montana Power Company, and subse¬ 
quently reduced to writing, for segregating the issues and 
questions involved in the above proceeding into three sepa¬ 
rate and distinct proceedings; and 
It appearing that: 

(a) Said motion to segregate was made in Helena, Mon¬ 
tana, immediately after the noon recess on November 18, 
1946, the opening day of the hearing in the above cause, and 
on the following day reduced to writing and filed November 
25, 1946, at the Commission’s offices in Washington, D. C.; 

(b) Respondent seeks to have the proceeding in the above 
cause segregated into separate proceedings involving (1) 
its authority to operate and maintain four hydroelectric 
developments on the Missouri River near Great Falls, 
namely, the Morony, Ryan, Rainbow, and Black Eagle; (2) 
its authority to operate and maintain three hydroelectric 
developments on the Missouri River near Helena, namely, 
the Holter, Hauser, and Canyon Ferry; and (3) its au¬ 
thority to operate and maintain its Madison and Hebgen 
developments on the Madison River; 

(c) By its orders of July 27, 1943, and October 5, 1943, 
the Commission directed respondent to show cause why a 
license should not be obtained under the Federal Power 
Act for continued operation and maintenance of the seven 
developments on the Missouri River and the two develop¬ 
ments on the Madison River because all nine of said devel- 


i 
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opments appeared to be essential parts of a complete unit 
of development of the Missouri and Madison Rivers; 
6502 (d) No action has yet been taken by the Commis¬ 

sion on an attempt by respondent to withdraw an ap¬ 
plication for license under the Federal Power Act cover¬ 
ing the Hebgen and Madison developments on Madison 
River, said application being designated as Project No. 
1274. 

The Commission finds that: 

(1) Consideration of the relationship of the entire Mis¬ 
souri and Madison River developments, and each one of the 
parts thereof described above is necessary in order to deter¬ 
mine whether any or all of said nine developments are es¬ 
sential parts of a complete unit of development of the Mis¬ 
souri and Madison Rivers as contemplated by the definition 
of “project” in the Federal Power Act; 

(2) The motion to segregate the issues raised by the 
orders of July 27 and October 5, 1943, should be denied as 
not offering any reasonable or practical means for ascer¬ 
taining all of the facts essential to a fair and just determi¬ 
nation of said issues. 

It is ordered that: 

Said motion to segregate this proceeding be, and the same 
hereby is, denied. 

By the Commission. 

Leoit M. Fuquay 
Secretary. 

Date of Issuance: December 5,1946. 


6772 January 3, 1947 

Order Making Certain Rules of Practice and Procedure 

Applicable 

Upon motion filed December 13, 1946, by The Montana 
Power Company, respondent in the above-entitled matter, 
for an order directing that the Trial Examiner’s Report or 
initial decision in this matter be served upon respondent 
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and that it be afforded an opportunity to file a statement of 
exceptions with privilege of oral argument thereon; and 
It appearing that the request of respondent should be 
granted; 

It is ordered that Rules 12, 13, 15, 16, 17, 30, 31 and 34 
of the Commission’s Rules of Practice and Procedure, ef¬ 
fective September 11, 1946, shall hereafter apply to this 
proceeding, except that the time for filing of a statement 
of exceptions to the intermediate decision prescribed in 
Rule 31(a) shall be fixed as 30 days after service thereof. 
By the Commission. 

Leon M. Fuquay, 

Secretary. 

i 

Date of Issuance: January 7,1947. 

[The Montana Power Company filed a Motion to Reverse 
Rulings of the Presiding Officer. The Motion is contained at 
pages 6506 to 6770 of the certified Transcript but is not 
printed in the Appendix.] 


6845 April 1,1947 

Order on Motion to Reverse Rulings of Trial Examiner 

Upon motion filed December 27, 1946, by The Montana 
Power Company, respondent, and the Montana counties of 
Cascade, Lewis and Clark, and Gallatin, interveners, for 
reversal of the rulings of the Trial Examiner announced 
during the hearing on the above-entitled matter which com¬ 
menced in Helena, Montana, on November 18, 1946; 

Upon consideration of those portions of the record to 
which attention has been directed by the motion and the 
briefs filed in conjunction therewith, and upon reconsidera¬ 
tion of the respondent’s motions filed November 25, 1946, 
and denied by orders dated December 3,1946; 

The Commission finds that: 

i 

t 

• i 


i 
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(1) This proceeding is an investigation pursuant to the 
applicable provisions of the Federal Power Act for the pur¬ 
pose of obtaining all available information as to the author¬ 
ity, if any, under which the developments of the respon¬ 
dent, located in the Missouri River and the Madison River 
(a tributary), are operated and maintained for the purpose 
of developing electric power, and this inquiry may be di¬ 
rected into all matters relative to the authority by virtue 
of which respondent claims the right to operate and main¬ 
tain each of the nine developments in said streams without 
a license issued under the provisions of the Federal Power 
Act; 

(2) The orders of July 27 and October 5, 1943, gave ade¬ 
quate notice to all parties, prior to the commencement of 
the hearing, of all of the issues which will be considered by 
the Commission in its ultimate determination of this matter. 

(3) No new facts have been alleged and no principles of 
law set forth which were either not fully considered before 
denial of the motion to dismiss this proceeding or, having 
now been considered, warrant revocation of the Commis¬ 
sion’s order dated December 3,1946, or warrant the 

6846 granting of such motion to dismiss; 

(4) No facts have been alleged and no principles 
of law set forth which warrant reversal of the Trial Exam¬ 
iner’s denial of the motion to dismiss submitted to him on 
November 28,1946, or warrant the granting of such motion 
to dismiss; 

(5) No new facts have been alleged and no principles of 
law set forth which were either not fully considered before 
denial of the motion to segregate this proceeding into three 
separate proceedings or, having now been considered, war¬ 
rant revocation of the Commission’s order dated December 
3, 1946, or warrant the granting of such motion to segre- 
gate; 

(6) The following exhibits are competent under the pro¬ 
visions of Section 308(b) of the Federal Power Act, are 
relevant to the issues arising from the Commission’s orders 






of July 27 and October 5,1943, and were properly received 
in evidence: , 

(i) Extracts from periodicals: Exhibits Nos. 18, 21, and 

29. j 

(ii) Extracts from historical works: Exhibits Nos. 31, 

32 A, 32 B, and 37. j 

(iii) Laws, resolutions and memorials: Exhibits Nos. 
48, 49, 50, 51, 52, 53, 54, and 55. 

(iv) Pleadings from litigation in courts of record: Ex¬ 
hibits Nos. 57, 58, and 59. 

(v) Navigation Log: Exhibit No. 36 A. 

(7) The following exhibits and items are relevant to the 
issues arising from the Commission’s orders of July 27 and 
October 5, 1943, and were properly received in evidence: 

(i) Official records and public documents of the Federal 
Government: Exhibits Nos. 33, 34,17 A, 17 B, 17 C, 45, 66, 
67A, and 67 B. Items lettered B, C, D, E, and F. 

(ii) Official records and public documents of the State of 

Montana: Exhibits Nos. 14 A, 14 B, 15 A, 15 B, 15 C, 16 A,! 
16 B, 16 C, and 35. j 

(8) The following exhibits, directly or indirectly bearing 
upon the authority of respondent to operate and maintain; 
the nine developments in question, relate to: The fact of 
occupancy of lands of the* United States by such develop¬ 
ments ; or the physical characteristics of the Missouri River 
and its tributaries; or the physical and operating character¬ 
istics of respondent’s developments on the Missouri and 

Madison Rivers used in the generation and transmis- 
6847 sion of electric energy; or the combined effect of 
respondent’s developments and their operation upon 
the flow of the Missouri and Madison Rivers, and such 
exhibits are relevant to the issues arising from the Com¬ 
mission’s orders of July 27 and October 5,1943, are admis¬ 
sible, and were properly received in evidence: 

Exhibits Nos. 1, 2, 3, 4, 5,6, 7, 8, 9 A, 9 B, 9 C, 11 A, 11 B, 
11 C, 12, 28, 63 A, 63 B, 64, 65, 68, 69 A, 69 B, 69 C, 69 D, 
69 E, 70, 71 72 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 
and 87. 



52 


(9) Such portions of the testimony of the expert wit¬ 
nesses for the Commission’s staff as were based upon hy¬ 
potheses previously assumed by this respondent in court 
litigation involving the same developments as does this pro¬ 
ceeding and such portions of the testimony of the historical 
expert witness for the Commission’s staff as were related 
to his conclusions as to historical facts based upon his re¬ 
search, are competent; and all of the testimony of such 
technical and historical witnesses admitted by the Trial 
Examiner is relevant to the issues arising from the Com¬ 
mission’s orders of July 27 and October 5, 1943, is admis¬ 
sible, and was properly received in evidence; 

(10) Such portions of the testimony of the expert and 
lay witnesses for the respondent designated by respon¬ 
dent’s motion as having been improperly excluded by the 
Trial Examiner are relevant to at least one of the issues 
arising from the Commission’s orders of July 27 and Oc¬ 
tober 5, 1943, are admissible, and should be received in evi¬ 
dence; 

(11) The letter of the Chief of Engineers of the War 
Department to the Chairman, Federal Power Commission, 
dated December 5, 1946, is competent, is relevant to the 
issues arising from the Commission’s orders of July 27 and 
October 5, 1943, and should be received in evidence; and 

It is ordered that: 

(A) The statements of the witnesses for the respondent 
appearing in the official transcript of record on page 1812 
(lines 12-14) [stricken on page 1813 (line 13)], and those 
contained in offers of proof designated by the motion and 
recorded on pages 1151 (lines 1-5), 1153 (line 5-11), 1154 
(lines 14-19), 1155 (lines 24-25), 1156 (lines 1-4), 1182 
(lines 21-24), 1862 (19-25), 1863 (lines 1-8), 1870 (lines 
9-20), and 1876 (lines 17-22), are received in evi¬ 
dence; 

6848 (B) The letter of the Chief of Engineers to the 

Chairman of the Federal Power Commission dated 
December 5,1946 (Transcript pages 2083, 2084), is received 
in evidence as Exhibit No. 177; 


* + r* ‘ * 
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(C) Except as otherwise directed in Paragraphs (A) 

and (B) hereof, the motion for reversal of the rulings of 
the Trial Examiner is denied; j 

(D) The record of hearing in this proceeding is hereby 
closed, and briefs shall be filed as directed previously by the 
Trial Examiner. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: April 2, 1947 


[On October 3, 1947 the Trial Examiner filed his Initial 
Decision. Both parties duly filed written exceptions 
thereto. Oral argument upon the exceptions was made to 
the Commission. No question is raised by either party as 
to the sufficiency of the exceptions of the other party to 
preserve all of its rights under the rules. Since the Com¬ 
mission found in Paragraph (2) of its Order Denying Apr 
plication for Rehearing, dated February 3, 1949, that its 
Order of November 30, 1948 together with its Opinion No* 
170 of the same date completely superseded each and every 
finding of fact and conclusion of law contained in the Ex* 
aminer’s Initial Decision, the Initial Decision and the ex- 
ceptions of the parties are not printed. The Decision ap¬ 
pears at Transcript page 6854; Exceptions of The Montana 
Power Company, Tr. p. 6910; Exceptions of Staff Counsel, 
Tr. 7041.] j 

i 
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By the Co 


Mill 


ission: 


Opinion 


This is a proceeding under Part I of the Federal Power 
Act (Act) 1 to determine whether licenses are required for 
seven developments on the Missouri River and two develop¬ 
ments on the Madison River, all owned, operated and 
maintained in the State of Montana, by The Montana Power 
Company (Company). 


Background of Proceeding 

i 

Each of the seven Missouri River developments includes 
a dam across the River, a reservoir, a powerhouse, and in¬ 
cidental works. All are located upstream from the City 
of Fort Benton, Montana (mile 2212). 2 Benton is approxi¬ 
mately 33 miles below the Morony plant which is in the 
Great Falls section of the Missouri River and is lowermost 
of the Company’s developments. In an upstream direc¬ 
tion, these developments are: Morony (mile 2245) Ryan 
(mile 2249), Rainbow (mile 2254), Black Eagle (mile 2258), 
Holter (mile 2351), Hauser (mile 2380), and Canyon Ferry 
(mile 2398). 

1 49 Stat. 838, 16 U. S. C. 791a, et seq. 

2 Unless otherwise indicated, distances are measured from the month of the 
River. Principal points along the River, referred to herein, appear on map 
reproduced on following page. Fort Benton is hereinafter referred to as 
‘ * Benton. * ’ 
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7135 The other two developments are located on the 
Madison River which joins with the Gallatin and 
Jefferson Rivers at Three Forks, Montana, (mile 2475) to 
form the Missouri River. First is the Madison hydroelec¬ 
tric development which is about 37 miles upstream from 
Three Forks and consists of a dam across the river, a reser¬ 
voir, a powerhouse, and incidental works. Second, and 
farthest upstream of all the developments, is Hebgen which 
is about 69 miles upstream from Madison and consists of a 
dam and a reservoir, but includes no generating facilities. 3 

All nine developments were constructed and placed in 
operation prior to passage of the 1935 Federal Power Act, 
and all except Morony and Black Eagle prior to approval 
of the 1920 Federal Water Power Act (41 Stat. 1063). 

On June 12, 1934, the Company filed an application for a 
license for its “ Hebgen-Madison Project” covering the two 
developments located on the Madison River. No license has 
yet been issued by the Commission. 

On December 23, 1937, the Commission instituted a gen¬ 
eral investigation to determine whether the maintenance 
and operation of a number of hydroelectric developments 


not under license, located in various sections of the United 
States on streams over which Congress has juris- 
7137 diction, constituted a violation of the Act, and 
whether an order should issue ‘ ‘ to conserve and 
utilize the navigation and water power resources of the | 
regions in which said projects are located” (Docket No. 
IT-5501). By order of February 16, 1938, that investiga¬ 
tion was extended to occupancy of public lands of the 
United States. In the course of that investigation, a letter; 
was transmitted to the Company on March 25, 1942, indi¬ 
cating the apparent necessity for licenses for its seven Mis¬ 
souri River developments and suggesting that the Com¬ 
pany apply for licenses. No application for license resulted 
from an ensuing exchange of correspondence. 


3 Excepting a small plant to furnish electric current for the operators y camp 
and for operation at the dam. 


i 
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Thereafter, the Commission issued its order of July 27, 
1943, requiring the Company to show cause why it should 
not apply for appropriate authorization for each of its 
seven developments on the Missouri River; or why the 
Commission should not make such other order “as it may 
find appropriate, expedient, and in the public interest to 
develop, conserve, and utilize the navigation and water 
power resources of the region in which such portion of the 
Missouri River is located, and the Madison and Hebgen 
dams * * * are located • * V’ The Company’s answer of 
September 27, 1943, denied necessity for license for any of 
its seven Missouri River developments. On October 5, 1943, 
the ‘ ‘ show cause ’ ’ order was amended by an addition to one 
of its “appearing clauses” indicating that all nine of the 
developments should be authorized as a “complete unit 
of development.” On December 14, 1943, the Corn- 
7138 pany filed an answer to the amended order, stating 
that its 1934 application for license for the two reser¬ 
voirs on the Madison River would be “withdrawn” and that 
an application would be filed “covering Lower Madison 
only.” In addition, the Company alleged that Hebgen is 
operated under a Final Power Permit from the Department 
of Agriculture and is not subject to requirement of license 

bv the Commission. 

•> 

On December 13, 1943, the Company filed a document 
“Withdrawal of Application for License,” Project No. 
1274, the “Hebgen-Madison Project.” On March 22, 1944, 
the Company filed an application for license for its “Madi¬ 
son Hydroelectric Development,” Project No. 1916. The 
Commission has taken no action with respect to either filing. 

On September 24,1946, the Commission ordered a public 
hearing held to determine the issues presented by its orders 
of July 27, 1943, and October 5, 1943, and the Company’s 
answers. A hearing was held before an Examiner at Hel¬ 
ena, Montana, beginning November 18, 1946, and ending 
December 7, 1946. Lewis and Clark County and Cascade 
and Gallatin Counties intervened. Their position has been 
consistent with that of the Company. 
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In his decision of September 30,1947, the Examiner con¬ 
cluded that all seven of the Missouri River developments 
are located in navigable waters of the United States, that 
certain of them are located in part on public lands, and 
that the Company had shown good cause for not ap- 
7139 plying for a license for Holter. He affirmatively ex¬ 
cluded from his consideration the two development 
on the Madison River. To his decision, both the Company 
and staff counsel filed exceptions on which we heard oral 
argument on February 16,1948. 

The issues presented are whether any or all of the de¬ 
velopments occupy navigable waters or public lands con¬ 
trary to the provisions of Section 23(b) of the Act, and 
whether any or all of them affect the navigable capacity 
of navigable waters of the United States. 

Do Any of the Developments Occupy ‘ ‘ Navigable 

Watebs”? 

The Company contends that none of its developments is 
located in a “navigable water” of the United States, 
whereas staff counsel argue that the Missouri River is a 
“navigable water” from its mouth to its headwaters at 
Three Forks. No question is presented as to whether the 
Madison River is a “navigable water.” 

Our inquiry, therefore, is whether any or all of the seven 
Missouri River developments occupy “navigable waters” 
within the meaning of Section 3(8) of the Act, which pro¬ 
vides that: 

“ ‘navigable waters’ means those parts of streams or 
other bodies of water over which Congress has jurisdiction 
under its authority to regulate commerce with foreign na¬ 
tions and among the several States, and which either in 
their natural or improved condition notwithstanding inter¬ 
ruptions between the navigable parts of such streams or 
waters by falls, shallows, or rapids compelling land car¬ 
riage, are used or suitable for use for the transporta- 
7141 tion of persons or property in interstate or foreign 
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commerce, including therein all such interrupting 
falls, shallows, or rapids, together with such other parts of 
streams as shall have been authorized by Congress for im¬ 
provement by the United States or shall have been recom¬ 
mended to Congress for such improvement after investiga¬ 
tion under its authority.’’ 

Of primary importance under that definition is a deter¬ 
mination whether the stream be one * 4 used” for transporta¬ 
tion of persons or property in interstate commerce, for 
nothing more clearly demonstrates navigability than actual 
navigation. Thus, it has long been established that a river 
must be regarded as a public navigable river in law if it be 
navigable in fact. And if the actual navigation consists of 
transportation of persons or property in interstate com¬ 
merce, it follows that the river is a navigable water of the 
United States (The Daniel Ball, 10 Wall. 557, 563). 

Actual use need not be continuous (United States v. Ap¬ 
palachian Electric Power Co., 311 U. S. 377, 409), and past 
as well as present use will suffice (Economy Light Co. v. 
United States, 256 U. S. 113, 118, 123-124; Arizona v. Cali¬ 
fornia, 283 U. S. 423, 453-454). Hence, it is immaterial 
whether railroad competition or changed conditions have 
driven traffic from the river. “When once found to be nav¬ 
igable, a waterway remains so” (United States v. Appala¬ 
chian Electric Power Co., 311 U. S. 377, 408). 

Moreover, actual use of a stream by any kind of vessel 
(The Montello, 20 Wall. 430, 442), or even for the floating 
of logs may serve to establish its status as a navigable 
water of the United States (St. Anthony Palls Power 
7143 Company v. St. Paul Water Commissioners, 168 U. S. 

349, 359; United States v. Appalachian Electric 
Power Co., 311 U. S. 377, 405-406; Wisconsin Public Ser¬ 
vice Corporation v. Federal Powder Commission, 147 F. 2d 
743, 747, cert. den. 325 U. S. 880). 

Limited actual navigation in relation to trade and travel 
in the vicinity is sufficient to show navigability (United 
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States v. Holt State Bank, 270 U. S. 49, 57). Nor need the 
use be commercially important (United States v. Utah, 283 
U. S. 64, 82). Indeed, mere pleasure boating may demon¬ 
strate the availability of the stream for simpler types of 
commercial navigation (United States v. Appalachian Elec¬ 
tric Power Co., 311 U. S. 377, 416). 

Onlv if actual use has been insubstantial in character is 

W 

there a necessity to inquire whether the stream is one “suit¬ 
able for use” within the meaning of Section 3(8). The test 
of “suitability” affords a much wider range, for it is not 
limited to the mere manner or extent of actual use, but in¬ 
cludes susceptibility or capability of use by the public for 
purposes of transportation and commerce (United States 
v. Utah, 283 U. S. 64, 82-83; The Montello, 20 Walk 430, 
441-443). 

Other aspects of the definition in Section 3(8) merit pre¬ 
liminary comment. The navigability of waterways is to be i 
determined “either in their natural or improved condition” 
(United States v. Appalachian Electric Power Co., 311 
U. S. 377, 407-409). Included as a part of “navigable 
waters” are all “falls, shallows, or rapids compelling 
7145 land carriage” in a stream used or suitable for use 
notwithstanding such interruptions between the 
navigable parts of that stream. In this connection , 1 ‘ There 
has never been doubt that the nevigability referred to in the 
cases w T as navigability despite the obstruction of falls, rap¬ 
ids, sand bars, carries, or shifting currents” (United States 
v. Appalachian Electric Power Co., 311 U. S. 377, 409). 

In addition to waterways embraced by the definition thus 
far discussed, Section 3(8) also includes as “navigable 
waters” (cf., Ashwander v. Tennessee Valley Authority, 
297 U. S. 288, 328-330): 

“• • • such other parts of streams as shall have been 
authorized by Congress for improvement by the United 
States or shall have been recommended to Congress for 
such improvement after investigation under its authority. ’ ’ 
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In its entirety, therefore, the Congressional definition of 
“navigable waters” in Section 3(8) seems largely a com¬ 
bination of judicial criteria respecting navigable waters of 
the United States, and it is that definition which must be 
applied to the facts here, to which we now turn. 

As already indicated, the Missouri River is formed by 
the confluence of the Jefferson, Madison and Gallatin Riv¬ 
ers at Three Forks in southwestern Montana. Generally, 
it flows northeastward to a point approximately 30 miles 
beyond Benton, and thence in an easterly and southeasterly 
direction to its junction with the Mississippi River, 
7147 about 17 miles above St. Louis, Missouri. Between 
its headwaters and its mouth, the Missouri flows 
across or along seven states. In round figures, its length 
is 2,475 miles; its drainage basin, 529,000 square miles; and 
its fall 3,630 feet. 

Mouth to Benton—Actual Use. Past actual use of the 
River, from its mouth to Benton (mile 2212) overwhelm¬ 
ingly establishes the status of this part of the stream as a 
“navigable water” of the United States and within the 
meaning of Section 3(8). 

In 1819, steamboats began progressively longer trips 
from St. Louis, Missouri, up the Missouri River, the first 
steamboats reaching Benton in 1860. Until 1888 steamboat 
traffic flourished, over 400 arrivals at Benton being recorded 
between 1860 and 1888. During the navigation era, over 
100 different steamboats docked at Benton. Annually for 
about 20 years, steamboats brought millions of dollars’ 
worth of freight and thousands of passengers to Benton. 

The record shows that this part of the River was used, 
both in its natural and improved condition, for the trans¬ 
portation of persons and property in interstate commerce. 
So extensive and substantial was this commercial use as to 
demonstrate conclusively that this part of the River is a 
“navigable water,” there remaining no need to inquire 
whether it is “ suitable for use. ’ ’ 
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In 1859, the very year the Missouri River steamboat 
reached its perfection, the railroad invasion began. With 
each westward step of the rails, steamboat traffic was 
sharply curtailed, service to Benton ceasing in 1888. 
7148 In this connection, the City of Helena, Montana 
(near mile 2390) was not founded until 1864, 4 five 
years after the beginning of rail competition had sounded 
the foredoom of steamboat traffic. Likewise, it was not 
until 1883 that the City of Great Falls, Montana, was 
founded (near mile 2260). 5 These factors influenced the 
nature and extent of actual use of the River above Benton. 

Benton to Three Forks—Actual Use . Beginning about 
32 miles above Benton is a series of rapids and sheer falls 
descending about 520 feet in 17 miles, known as the Great 
Falls of the Missouri. For the steamboats already dis¬ 
cussed, the Falls presented a natural barrier. As a result, 
Benton was sometimes labeled the ‘‘ head of navigation,’ 9 
although the record shows that three steamboats from Ben¬ 
ton successfully navigated the River to points more than 
30 miles upstream from Benton and back. Similarly, steam¬ 
boats operating above the Great Falls were confined there, 
portages being made around the Falls only with smaller 
craft. For this upper part of the River, therefore, the 
“foot of navigation” was sometimes placed just above the 
Falls. 

Before 1900, there was considerable use of the 263-mile 
reach of the River between Benton and Three Forks, the 
Great Falls always requiring a portage around them. 
7150 In this section, a number of exploratory and Gov¬ 
ernment survey trips were made in manually-pow¬ 
ered craft of various sizes. Notable among these was the 
1805 expedition under Lewis and Clark. Their party made 

4 Gold was discovered in Last Chance Gulch, now the main street of Helena, 
in July 1864. The town was organized on October 30, 1864. See Encvde-’ 
paedia Britannica (1943) Vol. 11, p. 393. 

5 Encyclopaedia Britannica (1943) Vol. 10, p. 729. 
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a successful ascent to Three Forks and beyond. Though 
their Journals are quite detailed, only casual mention was 
made of their pasasge through Half-Breed Rapids (mile 
2327) and Beartooth Rapids (mile 2365), the two worst 
rapids above the Falls. In 1872, Thomas P. Roberts, an 
engineer for the Northern Pacific Railroad, made a detailed 
and informative survey of this part of the stream. After 
descending the River from Three Forks to Benton in a 
skiff, Roberts concluded that the Missouri above Benton 
could be relied upon for navigation without improvement, 
and his report supported a plan for a steamboat-link be¬ 
tween Benton and Three Forks, trans-shipping freight 
around the Falls. 6 

In the period from 1867 until around 1900, there was ex¬ 
tensive intrastate use of the River between Stubbs Ferry 
(mile 2390), which is 85 miles below Three Forks, and the 
City of Great Falls (mile 2260) for the downstream trans¬ 
portation of loose logs and large rafts of lumber. Also, sev¬ 
eral small steamboats were placed on the River above the 
Falls, for the most part in the period after the close of the 
navigation era below Benton. Their operations con- 
7151 tinned until around 1900 and were confined princi¬ 
pally to a 55-mile stretch known as “Long Pool,” 
located immediately above the Great Falls. Some of them 
were engaged in the local, commercial carrying of freight 
and passengers. 

While the foregoing uses of the River above Benton were 
either intrastate or non-commercial in character, the record 
also shows that the River between Stubbs Ferry and Benton 
served as an artery for the downstream transportation in 
interstate commerce of large numbers of miners following 
the 1864 discovery of gold where Helena is now located. 

Hubert Howe Brancroft’s “History of the Pacific 
States / 1 published in 1890, records such use of this part of 

8 Roberts’ “Reconnaissance of the Missouri River in 1872” was considered 
sufficiently valuable that the Secretary of War approved its publication for the 
uae ef the Engineer Department of the Army. 




the River for the transportation of miners returning to the 
States. 7 A stage line was established to carry passengers 
from Helena to a point on the Missouri River whence Ken¬ 
nedy & Co. operated a line of mackinaw boats carrying pas¬ 
sengers to Benton, portaging around the Falls. Though 
no description of these specific boats is available, it seems 
certain that they were manually-powered and probably 
were large, sharp-ended bateaux. Nor does the record fix 
the beginning and ending of this particular use of the 
River. Probably it started soon after the 1854 discovery 
of gold at Helena. Chances are it diminished soon 
7152 after 1868 when most of the gold had been extracted, 
and ceased around 1870 when the placers were ex¬ 
hausted. 8 It is clear, however, that the business was lively 
around 1866-1867. The foregoing history of use confirms 
indications in contemporary Helena newspapers that such 
transportation to the States was not an extraordinary oc¬ 
currence, and that the Missouri River bore a reputation for 
supporting such traffic. So also does an 1867 legislative 
grant of an exclusive privilege for a portage-toll road to 
the Missouri River Falls Wagon Road Company, incorpo¬ 
rated by John Kennedy and others (Mont. Laws, Territory, 
1867, 4th Reg. Sess., p. 109). All these data are substantial 
and probative evidence more than adequate to convince a 
reasonable man that mackinaw boats were used as a custom¬ 
ary and ordinary means for transporting passengers from 
Helena to Benton and beyond on their way to the States. 
Continuing regularly for several years, this actual inter¬ 
state and commercial use of the stream was substantial. 
These conclusions follow surely upon a consideration of all 
the facts. 

Actual use alone, therefore, shows the River to be a “nav^ 
igable water” of the United States and within the meaning 

7 See that part of footnote 8 appearing on pp. 729-734 of VoL 26, dealing 
with the “History of Washington, Idaho and Montana** (1845-1889). 

8 After the discovery of gold in 1864, over $16,000,000 was taken from the 
gravel of Last ChaDce Gulch, mostly before 1868, the placers becoming ex¬ 
hausted by 1870. Encyclopaedia Britannica (1943) VoL 11, p. 393. 
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of Section 3(8) of the Act, at least as far upstream as 
Stubbs Ferry. 

7153 The Company argues, however, that the presence 
of the Great Falls makes such a finding impossible by 

precluding literal through use of the River, thus preventing 
the River by itself from forming a continuous highway. 
Of course, no stream can by itself constitute a continuous 
highway if at any point a land carriage or portage is neces¬ 
sary. But such a conclusion is not prerequisite to a finding 
of navigability. This is aptly demonstrated in the Supreme 
Court’s opinion when The Montello case came before it 
the second time (The Montello 20 Wall. 430). The Fox 
River was obstructed by * 4 several rapids and falls, ’ ’ before 
improvement, and boats 4 4 propelled by animal power ’ ’ and 
drawing 4 4 when loaded, two to two and one half feet of 
water” were able to navigate it 44 with the aid of a few port¬ 
ages” (id., pp. 439, 441). The district judge held the river 
not navigable because there were, before improvement, ob¬ 
structions to unbroken navigation. But the Supreme Court 
concluded that the Fox River had always been navigable 
in fact, and rejected the lower court’s test, saying (id., pp. 
442-443): 

• • the rule laid down by the district judge as a test 
of navigability cannot he adopted, for it would exclude 
many of the great rivers of the country which were so inter¬ 
rupted by rapids as to require artificial means to enable 
them to be navigated without break. Indeed, there are but 
few of our fresh water rivers which did not originally pre¬ 
sent serious obstructions to an uninterrupted navigation. 
In some cases, like the Fox River, they may be so great 
while they last as to prevent the use of the best in- 

7154 strumentalities for carrying on commerce, but the 
vital and essential point is whether the natural navi¬ 
gation of the river is such that it affords a channel for use¬ 
ful commerce.” 
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Later decisions have made it even clearer that interrup¬ 
tions of falls and rapids do not destroy navigability. Thus, 
in its 1921 decision in Economy Light Co. v. United States, 
256 U. S. 113,122, the Court said: j 

“Navigability, in the sense of the law, is not destroyed 
because the watercourse is interrupted by occasional nat¬ 
ural obstructions or portages * * V’ 

Similarly, in the 1940 New River opinion,, Mr. Justice 
Reed pointed out that (United States v. Appalachian Power 
Co., 311 U. S. 377, 408-409): 

“There has never been doubt that the navigability re¬ 
ferred to in the cases was navigability despite the obstruc¬ 
tion of falls, rapids, sand bars, carries, or shifting cur T 
rents. 7 7 

Here, the interrupting Falls cover a 17-mile section, 
never navigated in fact and requiring a portage of about 
18 miles. But many trips along the River were made via 
portage around the Falls. Such an interruption clearly 
does not sever the upper 214 miles of the Missouri from the 
lower 2,244. It was merely an obstruction notwithstanding 
which the stream was used as a “continued highway 77 9 in 
interstate commerce as far upstream as Stubbs Ferry. 

Furthermore, the Act 7 s definition of “navigable 
7155 waters 77 expressly includes all “falls, shallows, or 
rapids compelling land carriage 77 where the stream 
is used or suitable for use notwithstanding such interrup¬ 
tions between the navigable parts. Under the facts of this 
case, there can be no doubt that the Great Falls section of 
the River is specifically encompassed by that definition. 

It follows, therefore, that the River in the Great Falls 
section, as well as downstream to its mouth and upstream 
to Stubbs Ferry, is a “navigable water 77 of the United 
States and within the meaning of Section 3(8) of the Act. 
Moreover, though actual use of the stream between Stubbs 


9 The Daniel Ball, 10 WalL 557, 563. 
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Ferry and Three Forks was largely intrastate in character, 
the nature and extent of that use were such as to indicate 
its suitability for use in interstate commerce. Conclusion 
on that point, however, will be deferred until after exam¬ 
ination of the physical characteristics of the River above 
Benton, to which we next turn. 

Suitability for Use—Benton to Three Forks. Important 
for consideration here are discharge, width and depth of 
channel, velocity, and natural obstructions. 

From Three Forks to Benton, there was a sufficient quan¬ 
tity of water during most of the navigation season, begin¬ 
ning about April 15 and ending about November 1, to sup¬ 
port the light-draft navigation formerly customary on the 
upper reaches of Western rivers. For example, in 1894 
War Department examination of the reach between 
7156 Three Forks and Canyon Ferry showed a volume of 
discharge at extreme low water of 3,300 cfs and 4,015 
cfs at .mean water. At Toston, Montana (mile 2448), 27 
miles downstream from Three Forks, records for six years 
show a mean daily flow of 6,030 cfs, a maximum of 29,800 
cfs, and a minimum of 1,080 cfs. 

Likewise, excepting the Great Falls section, the existence 
of adequate channels so continuous as to permit light-draft 
navigation was disclosed by Roberts 1 1872 report and by 
examinations in 1880 and 1883 by Captain Edward F. Ma¬ 
guire of the Army Engineers. Confirmation also appears 
in an 1892 report by Captain Charles F. Powell, covering 
the distance between Three Forks and Great Falls. Be¬ 
tween Three Forks and Stubbs Ferry, the River varied in 
width from 250 to 600 feet; between Stubbs Ferry and 
Great Falls, from 200 to 1,000. From Three Forks to Great 
Falls, there existed a low-water depth of not less than 2.5 
feet, except in 15 places of which only five were below two 
feet. The least low-water depth found in these examina¬ 
tions was 1.4 feet. In his examination of the River below 
the Falls to Benton, Roberts found no depth less than two 
feet. In 1883, Captain Maguire reported that the River 
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from Benton to the foot of the Falls might be navigated 
although its slope would render navigation difficult. 

Even with an abundance of water and an adequate chan- 

j 

nel, however, navigation could be precluded by excessive 
velocity of flow. Consideration of fall thus becomes im¬ 
portant. Here, the average slopes in feet per mile are: 
Benton to Belt Creek, about 5; Belt Creek to Sun 

7157 River, the Falls section, about 31; Sun River to Cas¬ 
cade, about 0.5; Cascade to Stubbs Ferry, about 3.8; 

and Stubbs Ferry to Three Forks, about 4.6. Consequently, 
if the River were wide, deep and straight, a condition pro¬ 
hibitive of navigation might result. But in fact this part 
of the River was generally narrow and shallow, and the 
pitches in the current were numerous and short, excepting 
the Falls section of course. 

i 

Thus, while the current was swift at points between Ben¬ 
ton and Three Forks, it was not so excessive as to preclude 
navigation. For example, Roberts compared conditions 
there with those on the Ohio River, saying: 

“At but few points is the current as swift as it is in 
Glass-House Ripple, below Pittsburgh, where it is over 
seven miles an hour at times, or as swift as it is at Letart’s 
Falls, two hundred and thirty-two miles below Pittsburgh . 9 9 
Later War Department examinations, however, revealed 
the swiftest current to be no more than five miles per hour. 
In this connection, Captain Powell observed that navigation 
would require “suitable and powerful crafts.” Roberts 
also said that boats would “have to be of small size and 
navigated with great caution.” He suggested that steam¬ 
ers ascending the River might require cordelling at Half- 
Breed Rapids, but the only steamer later attempting to pass 
upstream through those Rapids, the Rose, did so with com¬ 
parative ease and without cordelling. 

7158 All of the many reports in the record indicate that 
the only serious obstructions between Benton and 

Three Forks were Half-Breed and Beartooth Rapids, ex¬ 
cepting the Great Falls section. While there are many ac- 
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counts of actual passage through these Rapids, no boat met 
with disaster here—a marked contrast with the numerous 
wrecks which occurred in the clearly navigable Lower Mis¬ 
souri River. 

Examination of physical characteristics and authenti¬ 
cated instances of actual use, therefore, clearly show that 
the Missouri River in its natural state was suitable for use 
for the transportation of persons and property in interstate 
commerce from Benton to Three Forks with a land carriage 
around the Great Falls. And as the' Supreme Court said in 

the Montello case (20 Wall. 430, 441-442): 

0 

“The capability of use by the public for purposes of 
transportation and commerce affords the true criterion of 
the navigability of a river, rather than the extent and man¬ 
ner of that use. If it be capable in its natural state of being 
used, for purposes of commerce, no matter in what mode 
the commerce may be conducted, it is navigable in fact, and 
becomes in law a public river or highway . 9 y 

Even if this part of the River were not “suitable for use” 
in its natural state, it could be made so in its “improved 
condition” within the meaning of Section 3(8) of the Act. 
For example, an 1880 War Department plan for improve¬ 
ment above Great Falls would have provided a channel 
three feet deep at low water from Great Falls to 
7159 Cascade (mile 2316), and a 2.5-foot channel thence 
to Stubbs Ferry. As finally revised in 1898, the cost 
of the project was estimated as $213,646.50. Similarly, 
Roberts’ 1872 proposal for a narrow-gauge rail link, in¬ 
cluding the cost of two steamers above the Falls, was esti¬ 
mated to require $247,800. Such estimates and the data on 
physical characteristics show the River to be susceptible 
of improvement at low cost for easier light-draft steamboat 
use above the Falls. And at the very least, they clearly 
show ready improvability at low cost for easier mackinaw 
use during the 1864-1870 period when there was a demon¬ 
strated need for such transportation (United States v. Ap- 



palachian Electric Power "Co., 311 TJ. S. 377, 407-408, 418). 

Reference should here be made to certain evidence in the j 
record constituting a major portion of the Company’s case. 
Much of the testimony of its witnesses Tyler, Porter, Elliott 
and Kramer and many of the Company’s exhibits related 
to the possibility of, and need for a plan to improve the 
Missouri River from Sioux City, Iowa (mile 768) to Three 
Forks, to a commercial depth of nine feet at a cost of over 
a billion and a half dollars. Though demonstrating that 
such an improvement could be made, three of these wit¬ 
nesses termed the scheme as “fantastic,” “ridiculous,” 
and “preposterous.” There is no doubt that, in applying 
the test of improvability,‘ ‘ There must be a balance between 
cost and need at a time when the improvement would be 
useful” (United States v. Appalachian Electric Power Co., 
311 U. S. 377, 407-408). But that is not to say, as 
7160 the Company’s presentation implies, that improva¬ 
bility must be measured only in the light of current 
or prospective economic considerations and commercial 
conditions. The balance between cost and need must be 
shown “at a time when the improvement would be useful.” 
And it is not necessary that the improvement “be actually 
completed or even authorized” (United States v. Appala¬ 
chian Electric Power Co., 311 U. S. 377, 408). 

Improvements Above Benton. Section 3(8) of the Act 
defines ‘ 1 navigable waters ’ * as including: 

“* * * such other parts of streams as shall have been 
authorized by Congress for improvement by the United 
States or shall have been recommended to Congress for 
such improvement after investigation under its authority.” 

In 1880, Army Engineers expended about $15,000 for rock 
removal and construction of wing dams at and near Bear- 
tooth and Half-Breed Rapids. Later, by the Rivers and 
Ilarbors Act of August 18, 1894 (28 Stat. 338, 358), Con¬ 
gress extended the upper limits of the River under improve¬ 
ment to Stubbs Ferry, directing that $20,000 be expended 
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between the Falls and Stnbbs Ferry. Between 1895 and 
1899, $65,933.73 was expended in removing obstructions 
and constructing wing and closing dams. Operations were 
suspended in 1899 because of lack of funds and absence of 
incentive to further improvement. Appropriations for work 
above the Falls ceased with the Act of June 3, 1896 (29 
Stat. 202, 231-232). 

7161 Congressional authorizations for improvement, 
therefore, bring the River to Stubbs Ferry even 
more surely within the Act’s definition of “navigable 
waters. ’ 9 

State’s Views as to Navigability. The treatment histori¬ 
cally accorded to the Missouri River by agencies of the 
State Government tends to confirm the foregoing conclu¬ 
sions. 

While there is apparently no Montana judicial decision 
ruling upon the navigability of the River, indications ap¬ 
pear in at least two decisions tending to show that the 
Missouri River above Benton was considered a navigable 
water (Herrin v. Sutherland, 74 Mont. 587, 594, 241 Pac. 
328, 330; Gibson v. Kelly, 15 Mont, 417, 39 Pac. 517). Like¬ 
wise, the record shows that the State Highway Commis¬ 
sion’s practice in the purchase of easements and rights-of- 
way for bridge crossings treats the Missouri River as a 
navigable water. On the other hand, a number of such 
structures, including State and county-owned bridges, were 
constructed and are maintained without the consent of Con¬ 
gress. But memorials and resolutions of the legislatures 
of the Territory and State of Montana repeatedly evidence 
the view that jurisdiction over the Missouri to its source 
rests with Congress. 10 

io Mont. Laws (Territory) 1873, Extra. Sees., p. 148; id. 1876, 9th Reg. 
Seas., pp. 199-202; id., 1879, 11th Reg. Sess., pp. 134-135; Mont. Laws, 1909, 
11th Reg. Sesa., pp. 381-382. 386-388; id. 1917, 15th Reg. Sess., p. 537; id. 
1919, 16th Reg. Seas., pp. 628-629; id. 1931, 22d Reg. Sess., pp. 629-630; id. 
1939, 26th Reg. Sess., pp. 686-687. Cf. Mont. La-vra (Territory) 1864, 1st Sess., 
pp. 595-598, 659-660; id. 1867, 4th Sess., p. 109. 
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7162 Assertion by Congress of Jurisdiction over the 
Missouri River above Benton. Congressional treat¬ 
ment of the River above Benton bears persuasive testimony 
to the accuracy of the conclusions that we have reached 

i 

respecting the status of this part of the stream. 

In the first place, Congress authorized and directed sur¬ 
veys and examinations of the River between Benton and 
Three Forks. The resulting reports by Army Engineers 
consistently reflected the navigable status of the stream. 
Noteworthy also is the fact that, in the Rivers and Harbors 
Act of July 13, 1892 (27 Stat. 88), Congress directed the 
War Department to make an examination of the River from 
Three Forks to Canyon Ferry to determine at what points, 
if any, use might be made of water power for manufactur¬ 
ing or other purposes, 4 ‘without unreasonably impairing 
the navigability of that portion of said river .’ 9 Further¬ 
more, reference has already been made to Congressional 
extension of the upper limits for improvement of the River 
to Stubbs Ferry and to the appropriation of funds used in 
making improvements. 

In addition to authorizing surveys and improvements, 
Congress has repeatedly recognized the Missouri River as 
a navigable water of the United States in authorizations 
for construction of dams at various points all the way from 
Benton to Three Forks. In each such instance, the statute 
involved made express provision for protection of naviga^ 
tion interests. Reference will be made to these authoriza¬ 
tions in an upstream direction from Benton. 

7163 The first statute, the Act of February 20,1907 (34 
Stat. 912), would have permitted location of a dam 

between a point near Benton and some 30 miles upstream. 
No dam appears to have been constructed under this Act. 
Next is the Act of April 12,1906 (34 Stat. Ill), upon which 
the Company relies as validating its Holter dam at mile 
2351. Another dam was authorized, though never con¬ 
structed, at mile 2362 by the Act of April 28,1904 (33 Stat. 
570). At mile 2380, the Hauser development is located, and 
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the Company relies upon the Act of June 8, 1894 (28 Stat- 
91) as authorizing construction of this development It is 
significant that this statute was enacted only after consider¬ 
ation by Congress of Captain Powell’s 1892 report (Report 
of the House Committee on Rivers and Harbors, accompa¬ 
nying H. R. 82, H. Rep. No. 894, 53d Cong., 2d Sess.). 
Powell concluded that the River was navigable all the way 
to Three Forks, and his conclusions, concurred in by the 
Chief of Engineers, were brought out during debate in the 
House (26 Cong. Rec. 5336-5337, 53d Cong., 2nd Sess.). 
Finally, by the Act of June 3, 1896 (29 Stat. 202, 231-232), 
Congress authorized the construction of dams across the 
Missouri River above Stubbs Ferry, subject to such condi¬ 
tions as the Secretary of War might prescribe. 

Thus, Congressional assertion of jurisdiction over the 
Missouri has extended all the way to Three Forks. 

Effect of Fort Peck Dam. The Company argues that au¬ 
thorization and construction of the Fort Peck Dam con¬ 
stitute an abandonment by Congress of “navigability” 
past and above it. This project is located in the 
7164 State of Montana at about mile 1878, about 367 miles 
downstream from Morony, lowermost of the Com¬ 
pany’s developments. The dam includes no locks or other 
means for passage of boats. 

By the Rivers and Harbors Act of August 30, 1935 (49 
Stal 1028, 1034), Congress authorized construction of the 
Fort Peck Dam “in accordance with the plans recom¬ 
mended in” House Document Numbered 238, Seventy-third 
Congress and “subject to the conditions set forth in such 
document.” The document referred to consists principally 
of a voluminous report by the War Department’s District 
Engineer recommending a general plan for improvement of 
the Missouri River, a component element of which was a 
dam and reservoir at Fort Peck. 

Among many other things, the District Engineer made 
statements indicating that development of the reservoir at 
Fort Peck would render the section of the River from that 
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point to Benton non-navigable. The Chief of Engineers 

concurred in the District Engineer’s “general plan of im¬ 
provement.” Thereafter, the Secretary of War transmit¬ 
ted the foregoing and other relevant reports to the Speaker 
of the House of Representatives without comment. All 
these reports became “House Document Numbered 238,” . 
referred to in the authorizing statute. 

The Company contends that Congress thus evidenced its 
intention to abandon navigability. It seeks further support 
for its claim from the fact that Congress later authorized 
the “Pick-Sloan” plan, providing for other dams 
7165 downstream (Flood Control Act of December 22, 
1944, 58 Stat. 887, 891). As these are constructed, 
the Company argues, the head of navigation will be pushed« 
farther downstream. j 

In the first place, it is settled that the acts of a sovereign 
will be construed in its favor, and an alleged surrender or 
suspension of a power of government respecting a matter 
of public concern must be shown in unequivocal language! 
(Brown v. Duschene, 19 How. 183, 195; Belmont Bridge v. 
Wheeling Bridge, 138 U. S. 287, 292-293; Louisville & Nash¬ 
ville R’d v. Kentucky. 161 TL S. 677, 685-686). Nowhere 
here is there an explicit legislative purpose to surrender 
any authority. The authorizing statute did no more than 
enable construction of the dam “in accordance with the 
plans” and “subject to the conditions set forth” in House 
Document No. 238. Those qualifications merely specify the 
manner for prosecution of the work. No purpose to relin¬ 
quish authority is evident, and since unequivocal language 
is required, none may be implied even if it could be found 
in separate fragments. j 

Nor does the Company’s argument gain support from 
the fact that the dam includes no provision for passage of 
boats. Such a dam when unauthorized does not prevent a 
stream from being regarded as navigable in law (Economy 
Light Co* v. United States, 256 U. S. 113, 118). A fortiori , 
an authorized dam constructed by the Government itself 
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does not produce a change in the constitutional status of 
the stream. 

7166 Furthermore, in dealing with matters in this field, 
Congress has customarily used affirmative, direct 
statements (see statutes collected in 33 U. S. C. A., Secs. 
21-55). For example, in a number of statutes, Congress 
has expressly declared a waterway 4 4 not to be a navigable 
stream’* {e.g., 31 Stat. 50). Indeed, there are even a few 
statutes where the word “abandoned” has been used in 
declaring a waterway’s status (e.g., 38 Stat. 817). TJnable 
to find here such unequivocal language expressing any Con¬ 
gressional purpose to “abandon,” the Company seeks to 
infer it from statements of a subordinate officer of the War 
Department and to imply it from various statutes where it 
does not meet the eye. That effort, as we have seen, flies 
in the face of established principles of statutory construc¬ 
tion. x 

From what has been said, it follows that the Missouri 
River is a “navigable water” of the United States and 
within the meaning of Section 3(8) of the Act, and that 
Congress has not “abandoned” navigability or relin¬ 
quished any of its power to regulate the Missouri River as 
a “navigable water.” 11 

n In our examination of the record, we have, of course, considered care¬ 
fully the testimony of witnesses for the Company which conflicts in part with 
our ultimate conclusions respecting the navigability of the Missouri River. 
For example, Maj. Gen. Max C. Tyler, TJ. S. A. Retired, former Assistant Chief 
of Engineers and one-time Chief Engineer of this Commission, presented his 
summary and analysis of official reports of the Corps of Engineers relating 
to the Missouri River. Apparently, his testimony might be construed as 
reflecting in some way the official position of the Corps of Engineers. We 
have considered not only his summary and analysis and actual testimony, 
but also the reports to which he referred and have reached, from those reports 
and the other evidence in the record, conclusions opposite to the opinion which 
he gave as to the navigability of the River. We have also noted in this connec¬ 
tion that Lt. Gen. Raymond A. Wheeler, Chief of Engineers, by letter dated 
December 5, 1946, and of record in this hearing, officially stated the position 
of the Corps of Engineers regarding the status of the Missouri River as a 
navigable stream. Although his statement of the official position of the Corps 
of Engineers is not by any means evidence of navigability in fact, it seems to 
completely refute any possible inferences as to the official position of the 
Corps of Engineers which might be suggested as arising from the testimony of 
General Tyler and the other retired Army officers who testified for the Com¬ 
pany. 






7167 Authority to Occupy Navigable Waters and 

Public Lands 

The first sentence of Section 23(b) of the Act provides 
that: 

“It shall be unlawful for any person, State, or munici¬ 
pality, for the purpose of developing electric power, to con¬ 
struct, operate, or maintain any dam, water conduit, reser¬ 
voir, power house, or other works incidental thereto across, 
along, or in any of the navigable waters of the United 
States, or upon any part of the public lands or reservations 
of the United States (including the Territories), or utilize 
the surplus water or water power from any Government 
dam, except under and in accordance with the terms of a 
permit or valid existing right-of-way granted prior to June 
10,1920, or a license granted pursuant to this Act. ’’ 

We have held herein that the seven Missouri River de¬ 
velopments occupy “navigable waters” within the meaning 
of Section 3(8) of the Act. As to the Morony, Ryan, Rain¬ 
bow and Black Eagle developments—all located in the 
Great Falls section of the River—the Company does not 
claim authority for such occupancy, insisting that 

7168 none is required. But as to Holter, Hauser and 
Canyon Ferry, the Company claims that it has such 

authority under acts of Congress, if any be required. 

The Company denies that any issue respecting public 
lands is properly raised in this proceeding, but the record 
makes it clear not only that the issue is present, but also 
that the Company was afforded ample time and full oppor¬ 
tunity to meet that issufe. In fact, it did present consider¬ 
able evidence relating thereto. The Company admits oc¬ 
cupancy of public lands by its Holter, Hauser, Canyon 
Ferry, Madison and Hebgen developments. But it asserts 
that it has valid authority for such occupancies, excepting 

only Madison. 12 There is no evidence indicating occupancy 

% 

12 The Company concedes that occupancy of public lands makes a license 
necessary in the case of the Madison development which was completed in 1906. 
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of public lands by the Morony, Ryan, Rainbow and Black 
Eagle developments. 

Space will be conserved by simultaneously considering 
authority claimed for occupancy of both *‘ navigable wa¬ 
ters” and public lands in the case of Holter, Hauser, and 
Canyon Ferry. Thereafter, the claimed authority for oc¬ 
cupancy of public lands by the Hebgen development will 
be considered. 

Holter, The Company asserts that its Holter Dam was 
built under the Act of Congress approved April 12, 1906 
(34 Stat 111). Section 2 of that statute provided: 

7169 “That this Act shall be null and void unless the 
structures herein authorized shall be commenced 
within one year and completed within three years from the 
date of approval hereof. ’ 9 

A legislative grant, such as the statute relied upon here, 
must be strictly construed (Broad River Power Company 
v. South Carolina, 281 U. S. 537, 543). Moreover, any doubt 
or ambiguity must be resolved in favor of the Government 
.and against the grantee (Southern Pacific Co. v. United 
States, 307 U. S. 393, 401; United States v. Michigan, 190 
U. S. 379, 401; Hannibal &c Railroad Co. v. Missouri River 
Packet Company, 125 U. S. 260, 271). One relying on such 
an act must show compliance with its terms (United States 
v. Xorfolk-Berkley Bridge Corporation, 29 F. 2d 115, 124- 
125). 

The language of Section 2 of the authorizing act, quoted 
above, is plain, and the record does not show compliance 
with its explicit requirements. In fact, suggestions of non¬ 
conformance with the requirement as to commencement of 
construction appear in an instrument, dated September 25, 

1907, by which the Secretary of War approved a change of 
location for the dam, and in another instrument of April 14, 

1908, in which he approved plans for the “dam proposed 
to be built” at the changed location. 18 But whether or not 

is See also the discussion of abandonment of the Holter site and its unde¬ 
veloped status as late as 1912 in Be The Montana Tower Company, 4 F. P. C. 
213, 247-250. 
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commencement of construction was timely, the Company’s 
pleadings and testimony by its own witness clearly 

7170 show that the structures authorized by the Act of 
April 12, 1906, were not completed “within three 

years from” that date, and in fact not until 1918. It fol¬ 
lows, therefore, that the Company can claim no authority 
under that act for the maintenance and operation of its 
Holter dam in a ‘ ‘navigable water. ’ ’ 

On the other hand, there is no dispute that the Holter 
development occupies certain lands of the United States, 
or that such occupancy is authorized und e r a “Joint Final 
Power Permit” granted by the Secretaries of the Interior 
and Agriculture to The Montana Power Company on April 
22, 1920, in the foreshadows of passage of the Federal 
Water Power Act, approved on June 10,1920. That permit 
was issued under the Act of February 15, 1901 (31 Stat. 
790) “as a supplement to and an enlargement and modifi¬ 
cation of the rights, privileges and conditions contained in 
the permits issued” in 1908 to the Capital City Improve¬ 
ment Company, predecessor in interest of The Montana 
Power Company. For reasons discussed below in connec¬ 
tion with other permits, it will become significant that the 
two Secretaries, in granting this 1920 permit, “expressly 
recognized and approved” the transfer to The Montana 
Power Company of the 1908 permits issued to its prede¬ 
cessor in interest. Since the 1920 permit is valid, however, 
a requirement of licensing cannot be based upon occupancy 
of public lands. 

But it is clear that the Holter land permit did not, nor 
could it, authorize the occupancy of navigable waters of 
the United States. The 1901 land-permit statute 

7171 contains no suggestion of such authority. It is a 
public-land, right-of-way statute, and no more. In 

addition, only a short time before, Congress had enacted 
the Bivers and Harbors Act of March 3,1899 (30 Stat. 1121, 
1151) empowering the Secretary of War to approve the 
location of obstructions in navigable waters. The 1901 
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statute did not expressly repeal the 1899 statute, and there 
is no repeal by implication since no necessary conflict exists 
between the two. In short, each statute stands alone, and 
a grant under one confers no right obtainable under the 
other (c/., United States v. Arizona, 295 U. S. 174). 

Recognition of that fact appears in the history of this 
very development. Although the Capital City Improvement 
Company obtained the 1906 Congressional authorization for 
construction of a dam in the Missouri River, discussed 
above, it sought and obtained separate authority in 1908 
from the Secretaries of the Interior and Agriculture for 
occupancy of the public lands that would be flooded. 

Despite its admittedly valid permit to occupy public 
lands, which will continue unaffected, the Company lacks 
authority for its Holter dam located in a “ navigable 
water,” and is therefore required to apply for license under 
Part I of the Act. 

Hauser. By the Act of June 8, 1894 (28 Stat. 91), one 
of the Company’s predecessors in interest, the Missouri 
River Power Company of Montana, received Congressional 
consent to construct a dam, in terms admitted to embrace 
the location of the Hauser dam. Section 3 of that act pro¬ 
vided that: 

7172 “* * * the rights and privileges hereby granted 

to said Missouri River Power Company shall expire 
at the end of fifty years from and after the approval of 
this Act.” 

Whatever the Company’s authority under the 1894 stat¬ 
ute, it has now ceased to exist. Accordingly, the Company 
lacks authority for the maintenance and operation of its 
Hauser dam in a “navigable water,” and for that reason, 
it may be required to apply for license under Part I of 
the Act. 

Apart from and in addition to the foregoing basis for 
jurisdiction, it is admitted by the Company that its Hauser 
development occupies certain public lands of the United 
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States. It claims, however, to have authority for such oc¬ 
cupancy. 

The Helena Power Transmission Company began con- 

* 

struction of the Hauser c^am in 1905 and placed the first 
generating units in operation January, 1907. Theretofore, 
in March, 1906, the United Missouri River Power Company 
acquired all of the capital stock of Helena Power Transmis¬ 
sion Company in exchange for its own stock and bonds. On 
February 11, 1909, the latter Company was merged into its 
parent, United Missouri River Power Company. Through 
a foreclosure sale, the Missouri River Electric and Power 
Company acquired, on May 17, 1912, all the assets of the 
United Missouri River Power Company. On or about May 
29,1912, all the capital stock of the Missouri River Electric 
and Power Company was acquired by Butte Electric and 
Power Company. On December 12, 1912, the Butte Com¬ 
pany and its several wholly-owned subsidiaries, in- 
7173 eluding Missouri River Electric and Power Com¬ 
pany, were merged into The Montana Power Com¬ 
pany, formed for that purpose. 

A right-of-w r ay over certain of the public lands involved 
here was issued to the Helena Power Transmission Com¬ 
pany by the Secretary of the Interior on January 17,1907, 
‘‘in accordance with the provisions of the act of February 
15, 1901—31 Stat. 790—and the regulations present or fu¬ 
ture thereunder. ” As to other public lands here, the Helena 
Power Transmission Company obtained a permit from the 
Department of Agricture on March 23, 1907. 14 On its face, 
the latter permit states that it 1 ‘shall not be transferable” 
and is “terminable at the discretion of the Forester.” 
Neither of the foregoing permits has been revoked. Though 
neither has been transferred to the Company, it claims to 
be the “beneficial owner” of both, and that its occupancy 
of public lands is thereby authorized. 

n The act of February 1, 1905 (33 Stat. 628) transferred to the Secretary 
of Agriculture authority under the 1901 statute to issue such permits for use 
of lands within forest reserves. See 36 L. D. 581; 32 Op. Atty. Gen. 525, 527. 
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The act of February 15,1901, while authorizing the issu¬ 
ance of permits, did not provide for their transfer or as¬ 
signment Moreover, the statute concludes with this pro¬ 
vision : 

4 4 That any permission given by the Secretary of the In¬ 
terior under the provisions of this act may be revoked by 
him or his successor in his discretion, and shall not be held 
to confer any right, or easement, or interest in, to, or over 
any public land or reservation. ’ ’ 

7174 Construing that statute, the United States Su¬ 
preme Court pointed out that permits issued there¬ 
under are to be distinguished from licenses to use land 
without investment for construction (Swendig v. Washing¬ 
ton Co., 265 U. S. 322, 329). Even so, since the sole power 
of revocation was committed to the Secretary, the Court 
held that he could lawfully subject the grant of a permit 
to regulations present and future. 

Whatever the value of such a permit, therefore, it seems 
clear that it confers a privilege personal to a permittee, 
assignable only so far as allowed by the permit itself or 
the regulations of the issuing officer. Taking that view, we 
adhere to the position adopted by this Commission in 1927 
in the Southern California Edison Co. case (FPC Annual 
Report (1927) pp. 109-110, 142, 147). 

The 1907 Interior permit contains no provision allowing 
its transfer or assignment. In regulations approved by 
the Secretary of the Interior on August 24, 1912 (41 L. D. 
150,170), it was provided that a permit may be transferred 
upon conditions there specified 4 ‘and not otherwise.’’ 
Prior to emergence of The Montana Power Company in 
1912, none of the corporate successors to the Helena Power 
Transmission Company could have acquired its rights 
under the permit. But even if the immediate predecessor 
in interest to The Montana Power Company had acquired 
rights under the Interior permit, The Montana Power Com¬ 
pany did not succeed to them when it emerged on December 
12, 1912. For the then applicable Interior regula- 
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7175 tions were plainly designed to require the Secre¬ 
tary^ approval to validate any transfer, however 

accomplished. With none of the requirements of that reg- 

I 

ulation was there even a semblance of conformance in 1912. 

The picture is clearer $till in the case of the 1907 Agri¬ 
culture permit, since it stipulates that it “shall not be 
transferable.” Succession to another’s benefits under an 
Agriculture permit in 1912 required surrender of the orig¬ 
inal permit, whereupon the Secretary in his discretion 
might issue a new permit for the remainder of the term 
(Regulation L-16, Use Book, Department of Agriculture 
(1911) pp. 32-33). No effort was made to arrange for such 
a succession in the case of The Montana Power Company. 

The Company insists, however, that any consolidation 
under the laws of New Jersey, where all of the companies 
involved here were incorporated, the new corporation ac¬ 
quires all the assets of the consolidating corporations. As¬ 
suming that to be so, it leaves unanswered the fact that 
rights granted under the permits are personal and not 
transferable except as allowed by the issuing officer. Oper¬ 
ation of state laws obviously cannot change the fundamen¬ 
tal character of federal permits, complete control over 
which is vested in federal officers by acts of Congress. 

It is true that the 1912 consolidation or merger whereby 
Butte Electric and Power Company and its several 

7176 wholly-owned subsidiaries became The Montana 
Power Company was a transaction among affiliates 

which we held did not result in any increase in cost of plant 
(Re The Montana Power Company, 4 F. P. C. 213). For 
purpose of determining proper accounting in transactions 
among affiliates, it is often necessary to pierce the corpo¬ 
rate veil (United States, et al. v. New York Telephone Com¬ 
pany, 326 U. S. 638; Colorado Interstate Gas Company v. 
Federal Power Commission, 324 U. S. 581, 606-608). 

This does not mean, however, that a permit may validly 
be transferred from one affiliate to another contrary to the 
provisions of applicable regulations and merely because of 
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affiliation. The permits under consideration were personal 
to the grantees. Rights under those permits could not be 
validly transferred without full compliance with applicable 
procedures, no matter how close the corporate relation¬ 
ships. For the purpose of title, the permittee was a sep¬ 
arate person in law. The fact of affiliation conferred no 
greater right as to transfer than if an affiliation did not 
exist. 

Thus, there is no inconsistency between piercing the cor¬ 
porate veil in order to ascertain true costs in accounting 
cases and the adherence to the corporate entity theory in 
testing the validity of an alleged transfer. In the latter 
case, strict construction is required. See cases cited in 
discussion of rights granted under the Act of April 12,1906, 
supra, p. 31. 

Nor is there support for the Company’s position in cases 
decided under Section 3477, Revised Statutes, which 
7177 makes any transfer of a claim against the United 
States null and void unless made after certain condi¬ 
tions have been met. The Company’s reliance on such cases 
overlooks entirely the fundamental difference between 
claims against the United States and privileges under a 
permit granted by the United States. The latter, unlike a 
claim, are expressly subject to regulations, present and 
future, and the receiver of the privilege may accordingly be 
required to undertake obligations and duties. An obvious 
purpose of the regulations respecting transfers was to 
enable the Departments to look with certainty for fulfill¬ 
ment of duties and performance of obligations imposed by 
the permits or applicable regulations. Accomplishment of 
that purpose could be impeded, if not entirely defeated, 
should title to a permit be allowed to pass from one cor¬ 
porate entity to another, as in the case of a merger, com¬ 
pletely removed from the knowledge and control of the is¬ 
suing Department. Therefore, even if the language of the 
transfer regulations were ambiguous, no implied exemption 
of permit transfers by way of corporate merger should be 
read into them. 
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Furthermore, the Company’s position is not improved! 
by the fact that it has made certain rental payments under 
the permits, obligations of the Helena Power Transmission 
Company which ceased to exist in 1909. As to the Agri¬ 
culture permit, the record indicates that payments were 
made to and received by subordinate, regional employees 
of the Department. It is not shown that such em- 

7178 plovees were authorized to bind the Government. On 
the contrary, it may properly be assumed that, if the 

Secretary of Agriculture had known all the relevant facts 
at any time prior to 1920, 15 he would have revoked this non- 
transferable permit when the named permittee ceased to 
exist. Or possibly he might have approved its transfer to 
The Montana Power Company on conditions specifying bet¬ 
ter protection of the Government’s interest and imposing 
new duties on the new permittee, exactly as he did in the 
case of the Holter permit, already discussed. 

As to the Interior permit, the result is the same. No 
provision for rental payments was made in that permit, nor 
was provision therefor made by regulation until 1912 (41 
L. D. 156-158), which was amended in 1913 (41 L. D. 539- 
540). In his August 29, 1929, instructions to the Director 
of the Geological Survey (52 L. D. 705, 708), the Acting 
Secretary of the Interior said he saw no reason why the 
Department “may not require • • • permittees” to comply 
with the 1913 regulations, and that: 

“ • # • the parties in interest should be advised that • • • 
the said regulations will be applied to all permits * * * 
unless the said parties # • file • • • an application for 

license under the provisions of the Federal Water Power 
Act.” 16 

7179 The above-emphasized change from “permittees” to 
“parties in interest” suggests that the Assistant 

Secretary was cognizant of the very situation present here, 

I 

is The authority of the Departmental Secretaries to issue new permits under 
the 1901 statute, or to approve transfers of permits theretofore issued, ceased 
with passage of the 1920 Federal Water Power Act (32 Op. Atty. Gen. 525). 

16 Unless otherwise noted, emphasis in material quoted herein is supplied.. 









namely, where permit lands were occupied by a successor 
in interest to the named permittee but where no transfer 
of permit rights had been effectuated. Shortly after the 
issuance of these instructions, payments were requested 
from and made by The Montana Power Company. But 
such payments, made since 1930, are no more than compen¬ 
sation for use of public lands by a trespasser. Also, it 
should here be assumed that the Secretary of the Interior 
would have revoked the permit if he had had knowledge 
of all the relevant facts at any time prior to 1920. Another 
possibility would have been his approval of a transfer of 
the permit to The Montana Power Company, as he did in 
the case of the Holter permit. 

From what has been said, it plainly follows that the Com¬ 
pany does not have title to the 1907 Hauser permits. It is 
also clear that a claim to “beneficial ownership” cannot be 
premised on a failure to conform to the applicable regula¬ 
tions designed to insure protection of the Government’s 
interests in the public lands used. Nor would equity be 
served by allowing such a claim when the effect of that 
action would be exemption from licensing under the Fed¬ 
eral Power Act, designed by Congress to insure even better 
protection of the Government’s interests. Finally, it should 
be pointed out that essentially the same claim to 44 beneficial 
ownership” was considered and rejected by this 
7180 Commission in the 1927 Southern California Edi¬ 
son Co. case (FPC Annual Report (1927) pp. 109-110, 
142-149). 

It must be concluded, therefore, that a license is neces¬ 
sary in the case of the Hauser development because of 
unauthorized occupancy of federal lands, independently of 
its unauthorized occupancy of a 44 navigable water.” 

Canyon Ferry. In the Rivers and Harbors Act of June 3, 
1896 (29 Stat. 202, 232), Congress made an appropriation 
for improving the Missouri River between Stubbs Ferry 
and the lower limits of Sioux City, Iowa, and provided: 
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“That subject to such conditions as the Secretary of War 
may prescribe, any person, company, or corporation may 
construct a dam or dams across said river above Stubbs 
Ferry, with necessary canal and improvements to develop 
water power and for other useful purposes.” 

Within two days after approval of that act, Helena 
Water & Electric Power Company, a predecessor in interest 
of The Montana Power Company, submitted a petition to 
the Secretary of War for “permission” to erect a dam “in 
or near the Black Rock Canon.” On August 20, 1896, cer¬ 
tain plans were submitted for the location of a water-power 
development “at the lower end of Black Rock Canon * • • 
about 10 miles up stream from Stubbs Ferry.” On Sep¬ 
tember 12, 1896, after reciting the substance of the forego¬ 
ing facts, the Secretary of War prescribed conditions upon 
which the proposed dam could be built. 

7181 Though the enabling statute in terms authorized 
only construction, a fair interpretation suggests that 
operation and maintenance were also authorized. Likewise, 
neither the statute nor conditions prescribed by the Secre¬ 
tary of War appear to preclude a transfer of rights ob¬ 
tained thereunder. On the information developed in this 
proceeding, however, it cannot be said for a certainty 
whether the dam authorized in the manner described above, 
and the Company’s Canyon Ferry dam are one and the 
same. Therefore, and because such a finding is not here 
necessary, as will shortly appear, we refrain from deter¬ 
mining whether the Canyon Ferry dam is authorized. 

Irrespective of the s'tatus of the dam, the Company does 
not have authority necessary for its Canyon Ferry devel¬ 
opment since it occupies public lands without authority. 
On April 15,1905, a permit for use of such lands was issued 
by the Secretary of the Interior under “the act of February 
15, 1901—31 Stat. 790—and the regulations, present or fu¬ 
ture, thereunder.” 

The named permittee was the Missouri River Power 
Company, which had issued all its capital stock on Novem- 
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ber 1,1900, in exchange for the assets of the Helena Water 
& Electric Power Company. In March, 1906, United Mis¬ 
souri River Power Company acquired all of the capital 
stock of the Missouri River Power Company, issuing its 
own stock and bonds in exchange. On February 11, 1909, 
the latter Company was merged into its parent, 

7182 United Missouri River Power Company. As a result 
of the 1911-1912 foreclosure proceedings, the Mis¬ 
souri River Electric and Power Company succeeded to the 
rights and assets of the United Missouri River Power Com¬ 
pany. Later, Butte Electric & Power Company acquired 
all of the capital stock of Missouri River Electric and 
Power Company, and afterwards both, with other corpora¬ 
tions, were merged into The Montana Power Company on 
December 12, 1912. 

As already established in connection with the Interior 
permit for Hauser lands, the 1905 permit issued here to 
the Missouri River Power Company was personal in nature 
and transferable only to the extent allowed by the issuing 
officer. Hence, none of the above transfers of property 
prior to emergence of The Montana Power Company could 
have transferred rights under the 1905 permit, regardless 
of the form of transfer. Moreover, assuming contrary to 
the facts that its immediate predecessor in interest had 
valid rights under that permit, The Montana Power Com¬ 
pany could have acquired such rights when it emerged in 
1912 only by complying with the then applicable regula¬ 
tions. No effort was made to do so. Thus, the Company 
has been in trespass on the public lands occupied by the 
Canyon Ferry development since 1912. 

Its position as a trespasser is not aided by the fact that 
the Secretary of the Interior sought and obtained from it 
annual payments since 1930. The principles applicable here 
are identical with those which showed the Hauser 

7183 payments to be unavailing. Here too, significance 
attaches to the failure to obtain an authorized trans¬ 
fer of permit rights as the Company did in the case of the 
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Holter permit, despite the apparently paralleling induce¬ 
ments to such action. 

The Company argues, however, that the 1896 statutory 
authorization for the dam also conferred authority to flood 
public lands of the United States. But that authorization, 
an exercise of commerce authority, does no more than grant 
a right to construct dams across the River. A legislative 
grant of use of public lands anywhere along the River from 
Stubbs Ferry to Three Forks, a proprietary function, is 
nowhere suggested or implied. Nor is there merit to the 
Company’s contention that the authorizing act necessarily 
conferred land-permit rights which later became available 
when the 1901 land-permit statute was enacted- For that 
argument overlooks the fact that only a few weeks prior 
to the passage of the 1896 authorization act, Congress \ 
passed the Act of May 14, 1896 (29 Stat. 120) empowering 
the Secretary of the Interior to issue permits for the use 
of public lands “for the purposes of generating, manufac¬ 
turing, or distributing electric power.” Thus, it is clear 
that Congress was aware of the land-use question and was 
seeking to meet it apart from legislation authorizing the 
construction of dams in navigable waters. 

Finally, the parties themselves apparently deemed the 
1896 act insufficient, for the fact is that the Missouri 
7184 River Power Company sought and obtained the 1905 j 
Interior permit for use of the lands involved here, 1 
despite the earlier Congressional dam authorization. 

From what has been said, it follows that even if the oc¬ 
cupancy of “navigable waters” by the Canyon Ferry dam 
be validly authorized, The Montana Power Company never 
has had authority necessary for the maintenance and oper¬ 
ation of the Canyon Ferry development. Now unlawful 
under Section 23(b) of the Act, such maintenance and op¬ 
eration can be validated by license under Part I. Any 
rights under the 1896 act will continue unaffected. 

Hebgen. We are concerned here only with the occupancy 
of public lands, 13,415.5 acres of which are flooded by the 



92 


Hebgen reservoir, and an additional 84.5 acres occupied by 
a “camp site.” 

A Final Power Permit covering the reservoir lands was 
issued to the Montana Reservoir & Irrigation Company 
by the Secretary of Agriculture on October 12, 1914, under 
the authority of the 1901 land-permit statute. Another 
Agriculture permit was granted to the same Company, cov¬ 
ering the camp-site lands on October 15,1915. 

The named permittee, the Montana Reservoir & Irriga¬ 
tion Company, was organized in 1906 to construct and op¬ 
erate the Hebgen development. As early at least as 1916, 
all of its outstanding capital stock was held by The Mon¬ 
tana Power Company. On May 26, 1934, The Montana 
Power Company surrendered all of the capital stock of the 
Montana Reservoir & Irrigation Company in ex- 
7185 change for all its property by deed of the same date. 
The latter Company was thereupon dissolved. 

Article 4 of the reservoir permit expressly allows its 
transfer under conditions therein specified “and not other¬ 
wise.” No transfer could be made without prior approval 
by the Secretary. The camp-site permit expressly provides 
that it “is not transferable.” Thus, the 1934 transfer by 
deed purported to, but could not, effect a transfer of either 
permit involved here. In the case of neither permit was 
approval of a transfer by the Secretary of Agriculture 
sought or obtained. Indeed, the property transfer took 
place in 1934, over 13 years after he had been deprived of 
power to issue new permits under the 1901 statute or ap¬ 
prove transfers of permits issued prior to 1920 (32 Op. 
Attv. Gen. 525). Also, the same considerations discussed 
in connection with the Hauser and Canyon Ferry permits 
apply here, and need not be repeated. 

It follows, therefore, that The Montana Power Company 
has here occupied public lands of the United States con¬ 
trary to the provisions of Section 23(b) of the Act since 
1934. Such occupancy can be authorized by license. 

Summary . Licensing is necessary as to the Morony, 
Ryan, Rainbow, Black Eagle, Holter and Hauser develop- 
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ments in the Missouri Eiver by reason of unauthorized 
occupancy of a “navigable water.’ 7 Two of the Missouri 
River developments, Hauser and Canyon Ferry, are subject 
to licensing because of unauthorized occupancy of 

7186 public lands. The Company has valid authority for 
occupancy of public lands at Holter, but, as already 

indicated, licensing is required here by reason of unauthor¬ 
ized occupancy of a “navigable water.” Licensing is nec¬ 
essary as to the Madison and Hebgen developments, located 
on the Madison River, since they occupy public lands with¬ 
out authority. Thus, all nine developments are subject to 
licensing by reason of unauthorized occupancy of a “ navi¬ 
gable water” or public lands, or both. 

Effect on Navigable Capacity 

| 

Contrary to the Company’s contention, it is clear that the 
question of effect on navigable capacity is properly pre¬ 
sented in this proceeding. Likewise, it is evident that the 
Company was afforded ample time and opportunity to 
meet the issue, and did present evidence relating thereto. 

All of the Missouri-Madison developments were con¬ 
structed prior to passage of the 1935 Federal Power Act. 
The Company denies that any of them affects navigable 
capacity and contends that effect on navigable capacity can 
furnish a basis for licensing only as to projects constructed 
after 1935. But if the Company’s position is unsound, this 
aspect of the proceeding points to still another basis for 
jurisdiction. In testing the Company’s position, it will be 
assumed, arguendo, that the Missouri River above Benton 
is non-navigable, but at and below that point it is a “navi¬ 
gable water. ’ ’ 

7187 In 1935, Congress amended the 1920 Federal 
Water Power Act and made it Part I of the Federal 

Power Act. Section 4(d) of the 1920 statute authorized the 
Commission to issue licenses for dams ‘ ‘ in any of the navi¬ 
gable waters of the United States.” That provision was 
relettered Section 4(e) of the 1935 Act and amended to 
authorize the Commission: 



“To issue licenses # * * for the purpose of constructing, 
operating, and maintaining dams * * * in any of the streams 
or other bodies of water over which Congress has jurisdic¬ 
tion under its authority to regulate commerce with foreign 
nations and among the several States * * * ” 

Substitution of the emphasized words for the 1920 lan¬ 
guage, “in any of the navigable waters of the United 
States,’’ seems a broadening to parallel the full commerce 
power of Congress. In any event, it is more than sufficient 
to comprehend issuance of licenses for “constructed” as 
well as proposed projects in nonnavigable streams where 
the interests of interstate commerce are affected. 

Ancillary to the foregoing change and using identical 
jurisdictional language, Section 4(g), as added in 1935, au¬ 
thorizes the Commission: 

“Upon its own motion to order an investigation of any 
occupancy of * # * streams or other bodies of water over 
which Congress has jurisdiction under its authority to regu¬ 
late commerce with foreign nations and among the several 
States by any person • • • and to issue such order as it may 
find appropriate, expedient, and in the public interest to 
conserve and utilize the navigation and water-power re¬ 
sources of the region.” 

7188 Where the operation of a project in a nonnavigable 
stream impairs the navigable capacity of a navigable 
water of the United States, thereby affecting the interests 
of interstate commerce, the jurisdiction of Congress is clear 
(United States v. Bio Grande Dam and Irrigation Co., 174 
U. S. 690). Section 4(e) confers authority upon the Com¬ 
mission to issue a license for such a project, whether “con¬ 
structed” or proposed. Likewise, Section 4(g) empowers 
the Commission to require licensing of such a project so 
long as its order is “appropriate, expedient, and in the 
public interest to conserve and utilize the navigation and 
water-power resources of the region.” Moreover, the leg¬ 
islative history of those Sections shows that Congress in- 
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tended the jurisdiction which it conferred upon the Com¬ 
mission to extend, as their language states, to 1 ‘ streams 
or other bodies of water over which Congress has jurisdic¬ 
tion under its authority to regulate commerce ’with foreign 
nations and among the several States.” 

With respect to the facts involved here, there appears to 
be no substantial dispute. Differences relate largely to the 
conclusions to be based upon them and to the Law to be ap-! 
plied, already discussed. Those facts make it abundantly 
plain that the generating facilities in all the developments 
below Hebgen do not operate at a uniform rate, but that i 
their power output varies* from day to day, from week to 
week, and from month to month. Such variations in power • 
output, of course, entail concomitant variations in 
7189 use of water. The latter variations are made possi¬ 
ble by the storage capacity of the nine Missouri-1 
Madison reservoirs constructed for that purpose. Such 
regulation of flow is necessary because the demand for 
power does not correspond in degree or time with the nat¬ 
ural flow of the Madison and Missouri Rivers, the demand 
for power being frequently low when the natural river flow 
is high, and vice versa. 1 

The record also makes it clear that Hebgen’s storage is 
intended to, and does in fact, contribute largely to power 
output by the lower eight generating stations. This prin¬ 
ciple of downstream utilization applies to storage in each of 
the reservoirs in the chain. The Company, accordingly, 
has viewed the storage capacity of the nine reservoirs in 
terms of kilowatt-hours that could be generated at the point 
of release and by downstream plants as well. 

Its ability through integrated storage operations to alter 
streamflow for power purposes was recognized by the Com¬ 
pany as a unique asset when it said, in a 1916 brochure, that j 
the Hebgen reservoir: 

“• * • is the seventh largest storage reservoir in the world 
and furnishes, with the aid of the smaller storages available j 
at each plant, a regulation of the flow of the Madison and 
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Missouri Rivers probably unequaled by any power system 
in the world. ’ ’ 

Hebgen, with a usable storage capacity of 345,000 acre 
feet, almost one and a half times the aggregate of 

7190 that of the lower eight reservoirs, is used as a key 
regulator of the chain, providing seasonal release of 

water during the periods of low stream flow. Hauser and 
Holter, with a combined usable storage capacity of 147,500 
acre feet, take care of more detailed regulation, Holter reg¬ 
ulating flow for the direct benefit of the four Great Falls 
plants. Morony, with a usable storage capacity of 7,800 
acre feet, is used to take the swings in the power demands 
on the Company’s system. 

An examination of the storage capacities of the reser¬ 
voirs and their integrated operation for power purposes 
shows that combinations of successive additions to, and 
subtractions from, natural streamflow produce effects on 
the volume of water in the River at and belo-w Benton. Tak¬ 
ing into account the time lag in flow between reservoirs, the 
“Combined Effects Charts” in this record show daily de¬ 
pletion of, and addition to, storage at each reservoir as 
water passes downstream. They also compare actual flow 
and actual gage-heights with what the flow and gage-heights 
would have been without the Company’s reservoir opera¬ 
tions. These data clearly establish that each of the reser¬ 
voirs in the chain contributes to marked effects upon volume 
and depth of water at and below Benton. 

Thus, an extreme example is depicted on June 21st of the 
low-flow year 1937, when actual flow was 4,400 cfs and natu¬ 
ral flow would have been 11,439 cfs. This reduction of 7,039 
1 • 

cfs made a difference of 2.09 feet in gage-height, that 

7191 is, the actual gage-height was 1.72 feet when it would 
have been 3.81 feet at natural flow. On a number of 

days during the same month, reductions in gage-heights 
frequently exceeded 1.5 feet. These charts are not limited 
to 1937, similar but generally less drastic effects being 
shown for portions of 1938, 1941, and 1942. 
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The effects on navigable capacity are reaclily demon¬ 
strable.. During the time when steamboats navigated the 
Missouri to Benton, the record shows that one boat arrived 
when stream flow was as low as 5,930 cfs; no arrival is re¬ 
corded when flow was below that figure. A number of other 
arrivals are recorded between 1883 and 1888, however, 
when flow was less than 6,800 cfs. On many of the days 
covered by the “Combined Effects Charts,” therefore, all 
of these boats would have found sufficient natural flow per¬ 
mitting navigation to Benton, but an actual flow far less 
than the lowest flow at which any steamboat proceeded 
upstream to Benton. Thus, variations in flow caused by 
normal operation of all of the Company’s reservoirs for 
power purposes would often render navigation of the Mis¬ 
souri at and below Benton impossible for river craft for¬ 
merly plying that section of the stream. 

Moreover, if the total storage of Hebgen were to be re¬ 
leased with maximum rapidity, and upon arrival of the 
wave caused thereby, successive similar releases were made 
at each downstream reservoir, it is obvious that a tremen- 
dous increase in flow at Benton would result. Conversely, 
it would be possible to fill the empty reservoirs in such a 
manner as to expose the bed of the Missouri at and 
7192 below Benton for a considerable time. Such a poten¬ 
tial ability to affect navigable capacity is sufficient 
to bring the reservoirs within the purview of Sections 4(e) 
and 4(g). 

From what has been said, it follows that all nine of the 
Missouri-Madison developments affect the interests of in- j 
terstate commerce by substantially impairing and diminish¬ 
ing the navigable capacity of the Missouri River at and 
below Benton. Indeed, normal operation of those develop¬ 
ments completely destroys such navigable capacity at times 
for undetermined distances below Benton. Moreover, those 
developments have a capability for such effects far exceed¬ 
ing those incident to normal operations. Clearly, therefore, 
they substantially affect the interests of interstate com- 
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merce. Likewise, the dams create obstructions contrary to 
the Congressional policy set forth in Section 10 of the Riv¬ 
ers and Harbors Act of March 3, 1899 (30 Stat. 1151). In 
addition, storage operations of all nine reservoirs are 
necessarily interdependent physically, and for power pur¬ 
poses, they are integrated under one control. All nine 
developments are operated and maintained as a single, inte¬ 
grated unit of development. For all of these reasons, we 
find it “appropriate, expedient, and in the public interest 
to conserve and utilize the navigation and water-power 
resources of the region’’ in which those developments are 
located, to assure that their operation and maintenance be 
continued only if under license. 

7193 Conclusion 

Since each of the nine developments occupies without 
authority a “navigable water” or public lands, or both, and 
since all affect the navigable capacity of a “navigable 
water,” the Commission has authority under the Act to 
require that they be operated and maintained only if li¬ 
censed. Exercise of that authority will serve the public 
interest in the maimer intended by Congress. 

In view of our conclusions, an order will issue in con¬ 
formity with our Opinion, set forth above, instead of the 
Examiner’s order, issued on September 30, 1947. 

Nelson Lee Smith, Chairman, 
Thomas C. Buchanan, Commissioner 
Claude L. Draper, Commissioner 
Leland Olds, Commissioner 
Harrington Wimberly, Commissioner 

Dated at Washington, D. C., this 30th day of November, 
1948. 

J. H. Gutride, Acting Secretary. 
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7194 November 30,1948 

Order Requiring Filing of Application for License 

Upon consideration of the record in the above-entitled 
proceeding, the briefs, the Examiner’s Decision, and the 
arguments adduced, and having this day issued its Opinion 
No. 170, which is hereby incorporated by reference and 
made a part hereof, and it further appearing to the Com¬ 
mission that: 

(a) The Missouri River is formed by the confluence of 
the J efferson, Madison, and Gallatin Rivers at Three Forks 
in southwestern Montana. It flows through Montana for 
about 780 miles, and thence through or along the States of 
North Dakota, South Dakota, Iowa, Nebraska, Kansas, and 
Missouri, joining the Mississippi River near St. Louis, Mis¬ 
souri. Its length is about 2,475 miles; its drainage basin,i 
about 529,000 square miles; its total fall, about 3,630 feet. 

(b) The maximum observed discharge of the Missouri 
River at Fort Benton (mile 2212) for the period 1881 to 
1944, is reported as 140,000 cfs; the minimum daily dis¬ 
charge is recorded as 627 cfs; and the average mean 
monthly discharge is reported as 8,201 cfs. 

(c) From its headwaters at Three Forks to a point about 
55 miles above the City of Great Falls, Montana (mile 
2260), long stretches of the Missouri River are in canyon 
sections and the surrounding area is of a rugged, moun¬ 
tainous nature. From the latter point to a point about 40 
miles above Yankton, South Dakota (mile 849), the River 
flows through smoothly sloping terrace lands and local bad 
lands. From the vicinity of Yankton to its mouth, the 
River flows through rolling plains, except for the Ozark 

Plateau region of Missouri which it skirts. 

7195 (d) Between Fort Benton and Belt Creek (32 
miles upstream) the average slope is about 5 feet per 

mile. Between Belt Creek and Sun River (17 miles up¬ 
stream), the Great Falls section, the total fall is about 52Q 
feet. Between Sun River and Cascade (55 miles upstream), 





the River is known as “Long Pool,” having an average 
slope of about 0.5 foot per mile. Between Cascade and 
Stubbs Ferry (74 miles upstream) the average slope is 
about 3.8 feet per mile. Between Stubbs Ferry and Three 
Forks (85 miles upstream) the average slope is about 4.6 
feet per mile 

(e) The. Madison. River, which joins with the Gallatin 
and Jefferson Rivers to form the Missouri River, has a 
length of about 150 miles and a drainage area of about 2,520 
square miles. 

(f) The Missouri River has a drainage area of about 
16,900 square miles at the Holier development (mile 2351); 
19,600 square miles at the Morony development (mile 2245); 
and 24,600 square miles at Fort Benton (mile 2212). 

(g) Respondent, The Montana Power Company, owns, 
operates and maintains the following developments in the 
Missouri River; 

(i) Morony: mile 2245; total installed capacity 45,000 
kw; normal water use at capacity operation 7,200 cfs; aver¬ 
age gross operating head 85 feet; usable reservoir capacity 

7.800 acre-feet; placed in operation in January, 1930. 

(ii) Ryan: mile 2249; total installed capacity 60,000 kw ; 
normal water use at capacity operation 5,800 cfs; average 
gross operating head 150 feet; usable reservoir capacity 

2.800 acre-feet; placed in operation in August, 1915. 

(iii) Rainbow: mile 2254; total installed capacity 35,000 
kw; normal water use at capacity operation 5,100 cfs; aver¬ 
age gross operating head 115 feet; usable reservoir capac¬ 
ity 1,000 acre-feet; placed in operation in July, 1910. 

(iv) Black Eagle: mile 2258; total installed capacity 
18,000 kw; normal water use at capacity operation 4,900 cfs; 
average gross operating head 52 feet; usable reservoir ca¬ 
pacity 1,700 acre-feet; placed in operation in August, 

1927. 

7196 (v) Holter: mile 2351; total installed capacity 

50,000 kw; normal water use at capacity operation 

6.800 cfs; usable reservoir capacity 81,000 acre-feet; placed 
in operation in April, 1918. 
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(vi) Hauser: mile 2380; total installed capacity 18,000 
kw; normal water use at capacity operation 4,600 cf s; aver¬ 
age gross operating head 63 feet; usable reservoir capacity 

66.500 acre-feet; placed in operation in May, 1911. 

(vii) Canyon Ferry: mile 2398; total installed capacity 

7.500 kw; normal water use at capacity operation 4,650 cfs; 
average gross operating head 32 feet; usable reservoir ca¬ 
pacity 47,500 acre-feet; placed in operation in October, 
1898. 

(h) Respondent also owns, operates and maintains the 
following developments in the Madison River: 

l 

(viii) Madison: about 37 miles upstream from Three 
Forks; total installed capacity 9,000 kw; normal water use 
at capacity operation 1,540 cfs; average gross operating 
head 118 feet; usable reservoir capacity 33,000 acre-feet; 
completed in 1906. 

(ix) Hebgen: about 69 miles upstream from the Madison 
development; usable reservoir capacity 345,000 acre-feet; 
completed in 1915. 

(i) Respondent filed an application for license for its 

Hebgen and Madison developments on June 12, 1934 (Pro¬ 
ject No. 1274), but on December 13, 1943, filed with the 
Commission a paper entitled “Withdrawal of Application 
for License,” Project No. 1274. Thereafter, on March 22, 
1944, Respondent filed an application for license for its, 
Madison development (Project No. 1916). The Commis¬ 
sion has issued no license pursuant to either application, 
and it has taken no action with respect to the attempted 
“withdrawal” of the earlier application. i 

The Commission further finds tiat: i 

(1) In both its natural and improved condition, the Mis- 1 
souri River was successfully used for steamboat navigation 
from its mouth to Fort Benton from 1860 to 1888, inclusive, 
such use being substantial and commercial. Extensive nav¬ 
igation improvements have been made by the United States 
in this part of the River. Most of the boats operating up 
to Fort Benton transported persons and property in inter¬ 
state commerce. 
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7197 (2) Flows of around 6,000 cfs or more at Fort 

Benton afforded adequate navigable depths for 
steamboats formerly engaged in navigation to that point 
during the navigation season, from about April 1, to about 
November 15. 

(3) The Missouri River has never been improved be¬ 
tween Fort Benton and the Great Falls section, but three of 
the steamboats, referred to in findings (1) and (2) above, 
successfully navigated the River from Fort Benton to 
points more than thirty miles upstream and back to Fort 
Benton. 

(4) Before 1900, the Three Forks-Fort Benton reach of 
the Missouri River was used, with a portage around the 
Great Falls section, for the transportation of persons and 
property. Such use included a number of exploratory and 
Government survey trips and consisted principally of the 
transportation of trappers, explorers, miners, engineers, 
and surveyors. For the most part, the vessels employed 
were crude and handpowered. Of this type w*ere the macki¬ 
naw boats used during the 1864-1870 period in the transpor¬ 
tation, from near Stubbs Ferry to Fort Benton and beyond, 
of miners returning to the States. This use by mackinaw 
boats, continuing regularly for several years, was substan¬ 
tial, commercial, and interstate in character. 

(5) From about 1870 until around 1900, the Three-Forks- 
Great Falls section of the Missouri River was used by 
small, steam-powered vessels for the transportation of per¬ 
sons and products of the region, such as hay, grain, and 
sawed lumber, the operations of such boats being confined 
principally to the ‘ ‘ Long Fool ’ ’ section of the River imme¬ 
diately above the Great Falls; also, there was extensive use 
of the River between Stubbs Ferry and Great Falls for the 
downstream transportation of loose logs and large rafts of 
lumber. 

(6) As far upstream as Stubbs Ferry, Congress author¬ 
ized improvement of the Missouri River by the United 
States, extending the upper limits of the River under im- 
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provement to that point in 1894. Between 1880 and 1899, 
the Three Forks-Great Falls section of the River was im¬ 
proved for navigation by the United States, some earlier 
navigation improvements having been made in this section 
in 1878-1879 by a private corporation. Under the authority 
of Congress, the River has been improved for navigation 
from its mouth to Stubbs Ferry. i 

7198 (7) Notwithstanding interruptions by falls, shal¬ 

lows, and rapids compelling land carriage, the Mis¬ 
souri River was used in both its natural and improved con¬ 
dition for the transportation of persons and property in 
interstate commerce from its mouth to Stubbs Ferry, and 
was suitable for such use in both its natural and improved 
condition throughout its entire length. 

(8) The Missouri River, throughout its entire length, is 

a navigable water of the United States and a “navigable 
water” within the meaning of Section 3(8) of the Federal 
Power Act. j 

(9) Generally, the Missouri River in Montana has been 
treated as a navigable stream by agencies of the Govern¬ 
ment of the Territory and State of Montana. 

(10) Congress has repeatedly asserted and manifested 
its jurisdiction over the entire length of the Missouri River 
by appropriations for improvement for navigation as far 
upstream as Stubbs Ferry, by authorizing and directing 
surveys and examinations of the River as far upstream as 
Three Forks, and by authorizing the construction of dams 
at various points as far upstream as Three Forks. 

(11) Respondent’s seven hydroelectric developments in 
and along the Missouri River are operated and maintained 
in a navigable water of the United States and a * ‘ navigable 
water” within the meaning of Section 3(8) of the Federal 
Power Act; Respondent has no federal permit or valid ex¬ 
isting right-of-way for such occupancies as to Morony, 
Ryan, Rainbow, Black Eagle, Holter, and Hauser. 

(12) Respondent’s Holter, Hauser and Canyon Ferry de¬ 
velopments in and along the Missouri River, and its Madi- 
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son and Hebgen developments in and along the Madison 
River, are all operated and maintained by Respondent in 
part upon public lands of the United States without federal 
permit or valid existing right-of-way, excepting only public 
lands occupied by Holter for which Respondent has a valid 
federal permit granted prior to June 10,1920, but, as indi¬ 
cated in finding (11) above, Respondent does not have 
authority necessary for the operation and maintenance of 
its Holter development. 

(13) Respondent has no license granted pursuant to the 
Federal Power Act for the operation or maintenance of any 
of its nine Missouri-Madison developments. 

7199 (14) Respondent’s Morony, Ryan, Rainbow, Black 

Eagle, Holter, Hauser, Canyon Ferry, and Madison 
plants are linked together to form a chain of eight hydro¬ 
electric developments. The combined storage capacity of 
the reservoirs at these eight plants is augmented by the 
storage capacity of the Hebgen reservoir. All nine devel¬ 
opments are physically interdependent and are coordi- 
natelv operated for power purposes. The entire group of 
nine developments is operated and maintained as a single, 
integrated unit of development. 

(15) Hebgen, the key regulator of the chain, provides 
seasonal water control for all eight lower hydroelectric 
plants. Hauser and Holter take care of more detailed regu¬ 
lation, Holter regulating the flow for the direct benefit of 
itself and the four plants in the Great Falls section. 

(16) The integrated operations of the nine Missouri- 
Madison reservoirs have fluctuated, do fluctuate, and may 
be expected to continue to fluctuate, the natural flow of the 
Missouri River at and below Fort Benton, reducing high 
flows and intermittently increasing and reducing low and 
moderate flows. 

(17) Normal operations of Respondent’s nine Missouri- 
Madison reservoirs impair and diminish the navigable ca¬ 
pacity of the Missouri River at and below Fort Benton; 
such effects may be expected to occur in the future under 


normal operations. In addition, those reservoirs have a 
combined capability for alterations of flow and effects on 
navigable capacity far exceeding those incident to normal 
operations. 

(18) All nine of Respondent’s Missouri-Madison devel¬ 
opments are located in streams over which Congress has 
jurisdiction under its authority to regulate commerce with 
foreign nations, and among the several states. 

(19) In order to conserve and utilize the navigation and 
waterpower resources of the region in which Respondent’s 
nine Missouri-Madison developments are located, it is ap¬ 
propriate, expedient, and in the public interest, to assure 
that none of those developments be operated and maintained 
in the future except under license issued in accordance with 
the terms and conditions of Part I of the Federal Power 

Act. 

7200 The Commission orders that: 

(A) As to each and all of its Morony, Ryan, Rain¬ 
bow, Black Eagle, Holter, Hauser, Canyon Ferry, and Heb- 
gen developments, The Montana Power Company shall file 
an application for license under the Federal Power Act for 
their continued operation and maintenance. 

(B) Such application shall be filed in accordance with 
the Commission’s General Rules and Regulations, within 
60 days after the date of issuance of this order. 

By the Commission. * 

J. H. Gutridb, 

Acting Secretary . 

Date of Issuance: December 7,1948 
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7204 Petition and Application for Rehearing 

Comes now The Montana Powee Company, the Respon¬ 
dent in the above entitled matter, and being aggrieved by 
the Order and by Opinion No. 170 as incorporated in snch 
Order, issued by the Federal Power Commission on Decem¬ 
ber 7,1948 (but not received by Respondent until December 
11, 1948), hereby applies for a rehearing pursuant to Sec¬ 
tion 313(a) of the Federal Power Act and Rule 34 of the 
Rules of Practice and Procedure of the Federal Power 
Commission (18 C. F. R. 1.34), for the following reasons 
and upon the following grounds: 

1 . 

The Commission erred in making its finding numbered 
(1), as follows: 

“ (1) In both its natural and improved condition, the 
Missouri River was successfully used for steamboat navi¬ 
gation from its mouth to Fort Benton from 1860 to 1888, 
inclusive, such use being substantial and commercial. Ex¬ 
tensive navigation improvements have been made by the 
United States in this part of the River. Most of the boats 
operating up to Fort Benton transported persons and prop¬ 
erty in interstate commerce. 7 7 

for the following reasons: 

7205 (A) The finding overlooks the fact that by author¬ 
izing the Fort Peck Dam and by adopting the Pick- 

Sloan Plan, Congress has abandoned navigability above 
Fort Peck. There is no specific finding on this subject, but 
on pages 25 to 28 the Opinion discusses this argument of 
Respondent and states it is without merit. That statement 
is contrary to law. House Document No. 238, 73rd Con¬ 
gress, 2nd Session, is the report of the War Department on 
which the authorization of Fort Peck was based and is Item 
F by reference. The District Engineer proposed the con¬ 
struction of Fort Peck and stated that the construction 
would render the entire section from Fort Peck to Fort 
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Benton non-navigable (Item F, p. 268, para. 791). Fort 
Peck is some 334 miles downstream from Fort Benton. The 
statement was repeated. (Item F, p. 269, para. 794, and 
p. 290, para. 882). The Chief of Engineers stated that nav¬ 
igation improvements between Fort Benton and the month 
of the Yellowstone would interfere with the plan for stor¬ 
age reservoirs (Item F, p. 6, para. 11) and recommended 
that Fort Peck be built (Item F, p. 12, para. 26). Congress 
thereafter authorized the construction of Fort Peck in ac¬ 
cordance with the plans recommended in House Document 
No. 238 (49 Stat. pp. 1028,1034). 

(B) Thereafter, by the Flood Control Act of December 
22,1944 (58 Stat. 887, 891), Congress approved and author¬ 
ized the Pick-Sloan Plan for the construction of additional 

reservoirs below Fort Peck. Neither Fort Peck nor 
7206 any of these reservoirs contains any provision for 
navigation locks or for any manner of by-passing the 
dams. The conclusion is irresistible that by its acts Con¬ 
gress has abandoned navigability above Fort Peck, and as 
additional reservoirs are constructed lower down, the up¬ 
stream end of interstate navigability will be pushed down¬ 
stream to the point where the reservoir is constructed. 

(C) The statement at the bottom of page 27 of the 
Opinion that an authorized dam does not produce a change 
in the constitutional status of a stream completely misses 
the point. The reason that the court held in the Economy 
case (256 U. S. 113, 118) that an unauthorized obstruction 
does not prevent a stream from being navigable in law is 
that it can be abated by exercise of public authority. An 
authorized structure is in quite a different situation, and 
the authorization of Fort Peck and the adoption of the 
Pick-Sloan Plan clearly show that Congress does not re¬ 
gard the Missouri above Fort Peck as a “navigable water ’ f 
or a navigable water of the United States, and that it has 
abandoned navigability above Fort Peck. 

(D) The same error is found in the statements on page 
10 of the Opinion, and in every finding and statement that 
any portion of the river above Fort Peck Dam is “navi- 












gable waters * ’ or navigable waters of the United States, or 
that any of Respondent’s operations affect navigable ca¬ 
pacity. 

7207 2. 

The Commission erred in making its finding numbered 
(2), as follows: 

“ (2) Flows of around 6,000 cfs or more at Fort Benton 
afforded adequate navigable depths for steamboats for¬ 
merly engaged in navigation to that point during the navi¬ 
gation season, from about April 1, to about November 15.” 

because said finding is not supported by substantial evi¬ 
dence and is contrary to the uncontradicted evidence, as fol¬ 
lows: 

(A) The uncontradicted evidence is that the navigation 
season did not extend from April 1st to about November 
15th, but on the contrary, the earliest arrival on record was 
the Rosebud, which arrived at Fort Benton on April 26, 
1887, and the latest arrival on record was the Batchelor on 
September 28, 1887. (Ex. 32B, pp. 357, 358.) 

(B) The testimony of witness Coombes (tr. p. 901) shows 
that only one steamboat arrived at Fort Benton when the 
stream flow was less than 6,000 second feet. (See, also, Ex. 
74.) 

(C) The uncontradicted evidence shows that from 1881 
to 1888 the mean monthly flow was less than 6,000 cubic feet 
per second, in October and November, 1881, in November, 
1882, in September, October and November, 1883, and in 
August, September, October and November in each of the 
years 1884,1885,1886 and 1888. (U. S. G. S. Water Supply 
Paper 917.) 

3. 

The Commission erred in making its finding num- 

7208 bered (3), as follows: 

“(3) The Missouri River has never been improved be¬ 
tween Fort Benton and the Great Falls section, but three 
of the steamboats, referred to in findings (1) and (2) above, 
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successfully navigated tie River from Fort Benton to 
points more than thirty miles upstream and back to Fort 
Benton.’ ’ i 

and in making statements to the same effect on page 11 of 
the Opinion, for the following reasons: 

(A) That finding and those statements are not supported 
by substantial or credible evidence. 

(B) It is doubtful whether more than one boat ever made 
the trip (tr. p. 196). 

(C) The trip or trips were purely stunt trips and had no 
commercial significance and demonstrated the unsuitability 
of the reach in question for navigation. 

(D) The trip or trips did not prove, or tend to prove, 

that the reach in question was suitable for the transporta¬ 
tion of persons or property in interstate commerce. | 

(E) The reach from Fort Benton to the head of the falls 
was non-navigable and so recognized by the Reports of the 
Chief of Engineers at all times. (Ex. 17B, 1894, p. 270'; 
Ex. 17B, 1898, p. 323; Ex. 17B, 1899, p. 385; Ex. 17B, 1900, 
p. 444; Ex. 17B, 1901, p. 452; Ex. 17B, 1902, p. 381; Ex. 17C,; 
1915, pp. 1055, 1896; Ex. 17C, 1916, p. 1131; Ex. 17C, 1917, 

p. 1168; Ex. 17C, 1918, p. 1212; Ex. 17C, 1919, p. 
7209 1283; Ex. 17C, 1920, p. 1250; Ex. 17C, 1921, p. 1249; 

Ex. 17C, 1922, p. 1272; Ex. 17C, 1923, p. 1133; Ex. 
17C, 1924, p. 1132.) | 

4. i 

_ ' i 

The Commission erred in making its finding numbered 
(4) as follows: 

11 (4) Before 1900, the Three Forks-Fort Benton reach 
of the Missouri River was used, with a portage around the 
Great Falls section, for the transportation of persons and 
property. Such use included a number of exploratory and 
Government survey trips and consisted principally of the 
transportation of trappers, explorers, miners, engineers, 
and surveyors. For the most part, the vessels employed 
were crude and handpowered. Of this type were the macki- 


i 
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naw boats used during the 1864-1870 period in the trans¬ 
portation, from near Stubbs Ferry to Fort Benton and be¬ 
yond, of miners returning to the States. This use by macki¬ 
naw boats, continuing regularly for several years, was sub¬ 
stantial, commercial, and interstate in character.” 

and in making statements to the same effect on pages 11 to 
14 of the Opinion, because the said finding is not, and said 
statements are not, supported by substantial evidence, but 
are based upon surmise and conjecture. The evidence on 
the subject is as follows: 

(A) The only authenticated instances of use of the Three 
Forks-Fort Benton reach, with a portage around the falls, 
are as follows: 

(1) The Lewis and Clark expedition upstream with 
canoes in 1805. 

7210 (2) Thomas P. Roberts downstream in a skiff in 

1872. 

(3) Col. Wheeler downstream in a boat which is not 
described in 1884. 

(B) TJnauthenticated instances referred to in the record, 
but not supported by substantial or admissible evidence, 
are as follows: 

(1) Miners returning to the States downstream in 
mackinaws in 1866. 

(2) Lizzie Sweeney in a mackinaw downstream in 1866. 

(3) Miners returning to the States downstream in mack¬ 
inaws in 1867. 

(4) Eight men downstream by rowboat in 1878. 

(5) Smalley and a party downstream in two skiffs in 
1887. 

(6) The Montana, an engineless boat, downstream in 
1890. 

As appears from page 13 of the Opinion, a reference fo 
miners using the stream is contained in a footnote in Ban¬ 
croft’s History of Washington, Idaho and Montana, which 
states: “A line of mackinaw boats, owned by Kennedy, 
carried passengers to the falls in twenty-five hours.” The 
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only other references to such use are newspaper clippings 
obviously based on hearsay and obviously inaccurate, and 
these are confined to 1866 and 1867. The speculative nature 
of the finding with reference to mackinaws, and the 
7211 unsubstantial nature of the purported evidence, is 
best exemplified by the statements at the bottom of 
page 13 of the Opinion: “Probably it started, soon after 
the 1864 discovery of gold at Helena. Chances are it di¬ 
minished soon after 1868 when most of the gold had been 
extracted, and ceased around 1870 when the placers were 
exhausted.” (Emphasis supplied.) The Opinion states, on 
page 13, that the record does not fix the beginning and end¬ 
ing of this use of the river, so the basis for the finding that 
it existed from 1864 to 1870 is not apparent. In the same 
category is the finding on page 13 that the mackinaws 
“probably were large sharp-ended bateaux” (emphasis 
supplied). There is no description whatsoever of the mack¬ 
inaws in the record, a description of mackinaws generally 
in Exhibit 19 being deleted because it was agreed that it 
was not applicable (tr. pp. 219, 221, 224). There is no evi¬ 
dence that the boats themselves were portaged and no basis 
for the finding that this use continued *‘ regularly for sev¬ 
eral years,” or that it was 44 substantial, commercial or 
interstate in character.” 


5. 

The Commission erred in making finding numbered (5), 
as follows: 

“(5) From about 1870 until around 1900, the Three 
Forks-Great Falls section of the Missouri River was used 
by small, steam-powered vessels for the transportation of 
persons and products of the region, such as hay, 
7212 grain, and sawed lumber, the operations of such 
boats being confined principally to the ‘Long Pool’ 
section of the River immediately above the Great Falls; 
also, there was extensive use of the River between Stubbs 
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Ferry and Great Falls for the downstream transportation 
of loose logs and large rafts of lumber.” 

and in making statements to the same effect on pages 12 
and 13 of the Opinion, for the following reasons: 

(A) That finding and those statements are not sup¬ 
ported by the evidence. 

(B) There is not a single instance of upstream travel 
from Great Falls to Three Forks during that period and 
no instance of such travel at any time except the Lewis 
and Clark expedition in 1805. Lewis and Clark actually 
proceeded up the Jefferson and Beaverhead Rivers to 
Armstead. No one has ever contended that either of the 
hitter streams is navigable and the fact that Lewis and 
Clark struggled up the Missouri to Three Forks is no evi¬ 
dence of navigability. 

(C) No passengers were ever carried upstream at any 
point above the Long Pool at any time. 

(D) The only boat which ever proceeded upstream above 
the Long Pool was the Rose, which was 44 feet long, 10 
feet wide, with a draft of 18 inches. In 1887 she made a 
round trip to Great Falls from Gates of the Mountains 
(mile 2372). This round trip of 224 miles consumed six 
days and had no commercial significance. In 1892 or 1893 

she carried 17 passengers to Craig (mile 2343) from 
7213 Gates of the Mountains, a distance of 29 miles. On 
the return trip she waited three weeks before 
attempting to ascend Beartooth Rapids. She never went 
below those rapids again. 

(E) The only other steam-powered boat which ever op¬ 
erated above the Long Pool was the Fern, built on the 
Jefferson River, floated to Townsend where engines were 
installed, and proceeding downstream to Great Falls in 
November, 1887. She carried no freight or passengers, 
drew 2% feet light, and took forty days to make the 172 
mile trip downstream. 

(F) Except for the Rose and the Fern and the. evidence 
above discussed in connection with finding numbered (4), 
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the only evidence of use of the reach above the Long Pool 
was as follows: 

(1) 1878—Anton Holter and four companions from near 

Helena to Cascade (mile 2316) in a light flat-bottom row¬ 
boat. | 

(2) 1879—Possibly Chumasero and four others in a 
small boat described only in a newspaper clipping (Ex. 21, 
pp. 21, 22), and not purporting to state how far they went. 

(3) 1879—Capt. Maguire in a mackinaw, Stubbs Ferry 
to the mouth of Sun River (Ex. 17A, 1880, p. 1473). 

(4) 1880—Possibly Army Engineers from Stubbs Ferry 
to Sun River (Ex. 17A r 1880, p. 1473). There is no state¬ 
ment that the trip was made by water. 

(5) 1883—A trial run of a 33-foot boat from Townsend 
(mile 2432) to Stubbs Ferry (mile 2390). She was 

7214 never used again .(Ex. 17B, 1892, p. 1906). 

(6) 1886—The owner of the Fern is reported in a 
newspaper to have made an inspection trip with three 
others from Townsend to Great Falls in a yawl. 

(7) 1887—Possibly four tons of cement on two barges 
from Townsend to Half breed Rapids (mile 2327). This is 
a newspaper clipping which merely states that the cement 
was expected to start, not that it went (Ex. 21, pp. 59, 61). 

(8) 1890—Two Army quarterboats from Three Forks to 
the mouth of Sun River on an Army survey (Ex. 173,1891, 
p. 3746-A). 

(9) 1892—Capt. Powell in a skiff from Canyon Ferry to 

Stubbs Ferry, a distance of eight miles (Ex. 25A p., 4). j | 

We have now covered every instance of actual or claimed 
river travel above Fort Benton in the specifications as to 
findings (3) and (4) of the Order and in this specification, 
except boats on the Long Pool discussed in the following 
paragraphs. 

(G) No hay, grain or sawed lumber was ever carried by 
boat above the Long Pool. Very seldom did any boat go 
above the improved channel in the Long Pool, which never 
extended more than sixteen miles above the City of Great 
Falls (Ex. 17C, 1915, pp. 1896,1897). 


/ 
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(H) The steam-powered boats on the Long Pool were all 
small, with drafts not to exceed 3M> feet. They operated 

intermittently on the Long Pool, and almost entirely 

7215 on its lower end, in the years indicated: The Fern, 
1888-1891; the J. J. Hill, 1892-1899; the Minnie, 1892- 

1899; boat without name, 1896-1898; H. M. Robert, 1897- 
1900; the Frances, 1892-1893; the Swan, 1889. Never did 
more than four operate in a single year. 

(I) The only substantial or authenticated evidence of 
logging from above Cottonwood Creek (mile 2362) is con¬ 
tained in Exhibit 17B, 1892, p. 1910, and merely states that 
except for logging from near Stubbs Ferry there is little 
traffic. All logging was purely local in character, had no 
connection with interstate commerce, and stopped above 
the falls. 

6 . 

The Commission erred in making its finding numbered 
(6), as follows: 

“ (6) As far upstream as Stubbs Ferry, Congress author¬ 
ized improvement of the Missouri River by the United 
States, extending the upper limits of the River under im¬ 
provement to that point in 1894. Between 1880 and 1899, 
the Three Forks-Great Falls section of the River was im¬ 
proved for navigation by the United States, some earlier 
navigation improvements having been made in this section 
in 1878-1879 by a private corporation. Under the authority 
of Congress, the River has been improved for navigation 
from its mouth to Stubbs Ferry/’ 

and in making statements to the same effect on pages 20 to 
23 of the Opinion, for the following reasons: 

(A) The Act of 1894 merely made an appropriation for 
improving the Missouri River between Stubbs Ferry 

7216 and Sioux City, and provided that $20,000 1 ‘ shall be 
expended” between the Great Falls and Stubbs 

Ferry. The Act itself indicated the places where amounts 
totalling the entire amount were to be used, but makes no 
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reference to any point between Bismarck, North Dakota, 
and the mouth of Sun River (28 Stat. 338, 358). 

(B) No project was ever adopted for improvement above 
Fort Benton (Ex. 17C, 1915, p. 1056; Ex. 168, p. 9). 

(C) No work was ever done or projected for the reach 
from Fort Benton to the month of Sun River. (Ex. 17B, 

1891, p. 275; Ex. 17B, 1893, p. 295; Ex. 17B, 1894, pp. 270, 
1739; Ex. 17B, 1896, pp. 260, 1867; Ex. 17B, 1897, pp. 334, 
2179; Ex. 17B, 1898, pp. 324, 1843; Ex. 17B, 1899, pp. 386, 
2218.) 

(D) No work was ever done between Beartooth Rapids 
(mile 2365) and Three Forks (mile 2475). 

(E) No project for the improvement of the river as a 
whole was ever adopted. (Ex. 17B, 1903, p. 405; Ex. 17B, 
1904, p. 431; Ex. 17C, 1905, p. 442; Ex. 17C, 1906, p. 483 ; 
Ex. 17C, 1907, p. 511; Ex. 17C, 1908, p. 543; Ex. 17C, 1909, 
p. 574; Ex. 17C, 1910, p. 644; Ex. 17C, 1911, p. 689; Ex. 
17C, 1912, p. 832; Ex. 17C, 1913, p. 929; Ex. 17C, 1914, p, 
956.) 

(F) As far as navigation is concerned, the Fort Benton- 
Great Falls reaeh, 49 miles in length, completely and per¬ 
manently separated the headwaters from the river below 

(Ex. 17C, 1915, p. 1896). 

7217 (G) The only improvement work above the falls 

was as follows: 

(1) About 1879 the Montana Navigation Company was 
reported to have expended some $10,000 at Bear Tooth 
Shoal (about mile 2365). (Ex. 17A, 1881, p. 1671; Ex. 17B, 

1892, p. 1905.) 

(2) The United States spent $15,000 in 1881 at Bear 

Tooth Rapids (mile 236o) and at Halfbreed Rapids (mile 
2327) (Ex. 17C, 1915, p. 1896). I 

(3) From 1895 to 1898 the United States expended 
$65,933.73 immediately above the City of Great Falls, 
finally securing a 2Yo foot channel for 16 miles above the 
City only, without producing a noticeable effect on com¬ 
merce. (Ex. 17C, 1915, pp. 1896, 1897). 
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(H) Except as above stated, there is no evidence of any 
improvement work above Fort Benton. The finding and 
statement above referred to are therefore not supported by 
any evidence and are contrary to the uncontradicted evi¬ 
dence. Moreover, the statement in finding (6) of the Order 
that the river has been improved for navigation from its 
mouth to Stubbs Ferry is at variance with the statement 
in finding (3) of the Order that the river has never been 
improved between Fort Benton and the Great Falls section. 
As to the concept of improvability and the effect of abor¬ 
tive improvement expenditures, see, also, subdivision 

7218 (D) under the specification of error to finding num¬ 

bered (7). 

(I) The Commission erred in stating on page 20 4 ‘all of 
the many reports in the record indicate that the only seri¬ 
ous obstructions between Benton and Three Forks were 
Half Breed and Beartooth Rapids, excepting the Great 
Falls section. ’ ’ This is contrary to the evidence, as the re¬ 
ports of Lewis and Clark and of the Chief of Engineers 
over many years disclose serious obstructions above Ben¬ 
ton, both below and above the section occupied by the series 
of falls near the City of Great Falls. 


7. 

The Commission erred in making its finding numbered 
(7), as follows: 

“(7) Notwithstanding interruptions by falls, shallows, 
and rapids compelling land carriage, the Missouri River 
was used in both its natural and improved condition for the 
transportation of persons and property in interstate com¬ 
merce from its mouth to Stubbs Ferry, and was suitable 
for such use in both its natural and improved condition 
throughout its entire length.” 

and in making certain statements to the same effect on 
pages 14, 15, 16, 17, 20, 21 and elsewhere in its Opinion, 
some of which are hereinafter referred to, for the reasons 
given below. This finding covers the following: 
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(A) The effect of the Fort Benton-Great Falls reach. 

(B) Actual use in natural or improved condition. 

(C) Suitability for use in natural or improved condi¬ 
tion. j 

7219 (D) Possibly the concept of improvability. 

Taking these up in order: 1 

(A) The effect of the Fort Benton-Great Falls reach. 

(1) On page 16 of the Opinion it is stated that there were 
many trips along the river with portage around the falls. 
This statement is contrary to the evidence and has been 
refuted in the discussion of finding (4). 

(2) On page 16 it is stated that the interrupting falls 
do not sever the upper 214 miles of the Missouri from the 
lower 2,244 miles. This is directly contrary to the undis¬ 
puted evidence. In Exhibit 17C, 1915, p. 1896, the report 
of the Chief of Engineers makes the following statement: 

I 

‘ ‘ As far as navigation is concerned the headwaters of the 
Missouri are completely and permanently separated from 
the river below. Between Fort Benton and Great Falls, 49 
miles, the river has a descent of 695 feet, with three sheer 
falls of 90, 50 and 26 feet, and numerous rapids and smaller 
cascades. Navigation is impossible, amd the section has 
never been regarded as susceptible of improvement ” 
(Emphasis supplied.) 

This evidence is nowhere contradicted. The assumption 
by the Commission that the non-navigable section is only 17 
miles in length is likewise contrary to the uncontradicted 
evidence. The entire 49-mile reach from Fort Benton to 
the mouth of Sun River has always been non-navigable and 
so recognized. (See authorities cited under paragraph (E) 
with reference to finding (3).) 

7220 (3) The statement on page 16 that the reach was 
merely an obstruction, notwithstanding which the 

stream was used as a continued highway in interstate com¬ 
merce as far upstream as Stubbs Ferry, is contrary to the 
evidence as shown by the discussion of findings (3), (4) and 
(5) of the Order, and by the above statements with refer- 


i 
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ence to finding (7). The Commission recognizes on pages 
9 and 17 that the stream must be used or suitable for use 
in interstate commerce in spite of falls, shallows and rapids 
and the statements on page 17 of the Opinion that the Great 
Falls-Fort Benton reach is encompassed by Section 3(8) 
and that the river as far upstream as Stubbs Ferry is “nav¬ 
igable water” of the United States, is contrary to the evi¬ 
dence as shown above. 

(4) The undisputed evidence is that this reach abso¬ 
lutely terminated interstate navigation. This is abundantly 
demonstrated by the following evidence: 

Hundreds of steamboats arrived at Fort Benton from 
1860 to 1888 (Exhibits 32(a) and 32(b)), with millions of 
dollars worth of freight and thousands of passengers 
(Opinion, p. 10). About three-fourths of the shipments 
were destined to Helena via Benton (Ex. 17B, 1878, p. 691). 

The cargoes would be piled high each year for several 
blocks along the levee at Fort Benton (tr. 1666, 1671, 1690, 
1691, 1709, 1711, 1712, 1715, 1716, 1725), awaiting trans¬ 
portation by ox team and wagon train all over the north¬ 
west, including Fort McLeod in Canada (Ex. 17B, 
7221 1896, p. 1867; tr. 1659-1662, 1665, 1691, 1700, 1701, 
1715, 1716, 1717, 1727). 

Neither one pound of that freight nor one of those pas¬ 
sengers ever proceeded past the falls and then took to the 
river for the rest of the journey to Helena, Three Forks 
or any other upstream point (tr. 1660, 1664, 1671, 1672, 
1691, 1692, 1694, 1703, 1710, 1712, 1719, 1725, 1726, 1727), 
although the overland trail was arduous and hazardous (tr. 
1661,1662,1677, 1717-1719, 1733). The story of steamboat 
navigation to Fort Benton is an epic, its characters cast in 
heroic mold (tr. 1687-1689, 1708, 1720, 1721). See, also, 
Chittenden’s description (tr. 1986-1991). Yet, even these 
giants made no effort to proceed above Fort Benton by 
water. The river above Fort Benton was simply not suit¬ 
able for use for transportation of persons or property. 
Had it been, it would have been used. 
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Substantial cargoes and large numbers of passengers 
were carried back down the river from Fort Benton. Down- 
bound cargoes and passengers both came to Fort Benton 
overland; none came by boat (tr. 1672,1673). • 

i 

(B) Actual use. j 

The situation with reference to actual use, either in its 
natural or improved condition, below Stubbs Ferry, is cov¬ 
ered by the discussion of findings (3), (4) and (5). 

The Commission does not find that actual use of the 
reach from Stubbs Ferry to Three Forks established 
7222 navigability there, but it is stated on page 17 of the 
Opinion that the actual use of this reach indicated 
its suitability for use in interstate commerce. This is com 
trary to the evidence. The only evidence of travel on this 
section has been discussed in connection with findings (4) 
and (5). The only evidence of use in 140 years was the 
Lewis and Clark expedition upstream, the Fern down¬ 
stream once, the Rose downstream from Townsend once, 
and possibly three trips in small boats downstream. This 
reach was never improved nor recommended for improve¬ 
ment. In 1896 Congress authorized the construction of 
dams above Stubbs Ferry by anyone obtaining approval 
by the War Department (29 Stat. 202, 232). Not only is 
there no substantial evidence of suitability for use, but the 
evidence clearly shows that no such suitability existed be¬ 
tween Stubbs Ferry and Three Forks. Moreover, such use 
as there was had no relation to interstate navigation. 

(C) Suitability for Use. 

The finding that the river was suitable for use throughout 
its entire length in its natural and improved condition is 
contrary to the evidence as demonstrated by the discussion 
of findings (3), (4) and (5) of the Commission’s order and 
by the above discussion of finding (7). 
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Authorities. 

There can be no question that in order to constitute 
navigable waters of the United States a stream must, 

7223 by itself, constitute a continued highway on which 
useful commerce of a substantial and permanent 

character is or may be carried on with other states or for¬ 
eign countries in the customary modes in which such com¬ 
merce is conducted by water. 

The Daniel Ball, 77 U. S. 557, 563, 10 Wall. 557, 19 L. 
Ed. 999. 

The Montello, 78 U. S. 411, 415, 11 Wall. 411, 20 L. Ed. 
191. 

U. S. v. Holt State Bank, 270 U. S. 49, 56, 46 S. Ct. 197, 
70 L. Ed. 465. 

Leovv v. United States, 177 U. S. 621, 632, 44 L. Ed. 914, 
20 S. Ct 797. 

It is equally clear that any falls, shallows or rapids in¬ 
cluded in navigable waters of the United States must he 
falls, shallows or rapids notwithstanding which the stream, 
by itself, forms such a continuous highway. 

* The Montello, 87 U- S. 430, 441-443, 20 Wall. 430, 22 L. 
Ed. 391. 

This is exactly what Section 3(8) of the Federal Water 
Power Act of 1920 provided and what Section 3(8) of the 
Federal Power Act provides. 

Congress considered that the definition in the Act was 
narrower than the court definition in 1920. 

59 Cong. Bee. 1104 (Senators Lenroot, Fletcher and 
King); 59 Cong. Bee. 1476 (Senator Walsh of Montana). 
Congress intended that the provision with reference to 
falls, shallows or rapids should not include any por- 

7224 tion of a river which would not have been included 
under the decision in The Montello, which covers 

only falls, shallows and rapids in spite of which commerce 
actually moved both upstream and downstream. 

59 Cong. Bee. 6523 (Mr. Esch). 

59 Cong. Bee. 7730 (Senator Nelson). 
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(D) Improvability. 

The concept of improvability apparently enters into this 
finding. On pages 20, 21 and 22 of the Opinion the Com¬ 
mission suggests that improvements not yet made, or even 
authorized, can be considered, citing United States v. Ap¬ 
palachian Electric Power Co., 311 U. S. 377. That case 
was decided after the enactment of the Federal Power Act 
in 1935. The decision broadens the court definition of 
navigable waters of the United States, but-it does not pur¬ 
port to and cannot broaden the definition in Section 3(8) of 
the Act. The Commission apparently recognizes that its 
jurisdiction over navigable waters depends on whether the 
waters in question come within the provisions of the defini¬ 
tion, for on page 9 of the Opinion it quotes the last clause 
of the definition and then states in the following para¬ 
graph: “It is that definition which must be applied to 
the facts here.” 

No improvements were ever authorized between Fort ; 
Benton and the mouth of Sun River, or above Stubbs 
Ferry; neither reach was recommended to Congress for 
improvement. 

7225 No inference of navigable capacity arises under 
the facts disclosed here from any improvements at¬ 
tempted above the mouth of Sun River (Oklahoma v. Texas, 
258 U. S. 574, 590, 42 S. Ct. 406, 66 L. Ed. 771). 

There is no evidence of cost of improvements other than 
those which the Commission discusses on page 21. The 
suggestion on page 21 that cost versus need in the 1860 5 's 
is the criterion is not a proper test, even under the New 
River case and there is no evidence to show either ready im¬ 
provability at low cost or need for the transportation at 
that time. The only evidence as to improvements is that 
over a period of almost twenty years some $88,000 was 
expended without any practical benefit except to establish 
a 2 1 / 2 ~foot channel for sixteen miles immediately above the 
City of Great Falls in the Long Pool, where, although the 
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average slope was some .5 foot per mile, even tlie limited 
operation of light draft boats was defeated by shoals (tr. 
1091; Ex. 17C, 1915, p. 1896). 

Finding (7) of the Order is contrary to law as the un¬ 
disputed evidence discloses that under the cases above cited 
the river was not, at any point above Fort Benson, used 
or suitable for use for the transportation of persons or 
property in interstate or foreign commerce and that it was 
not improved or authorized by Congress or recommended 
to Congress for improvement within the meaning of Section 
3(8) and that it was not improvable at reasonable cost 
with respect to need, even if this criterion were 
7226 applicable. 

8 . 

The Commission erred in making its finding numbered 
(8), as follows: 

“ (8) The Missouri Biver, throughout its entire length, 
is a navigable water of the United States and a ‘navigable 
water’ within the meaning of Section 3(8) of the Federal 
Power Act.” 

(A) This is based on findings (1), (2), (3), (4), (5), 
(6) and (7), and reference is made to the discussion of 
those findings. 

(B) This finding is not supported by any evidence, is 
contrary to the evidence and is contrary to law. To con¬ 
stitute “navigable waters” within the meaning of Section 
3(8) of the Federal Power Act, or to constitute a navigable 
water of the United States, the stream must afford, by it¬ 
self, a continued highway on which useful commerce of a 
substantial and permanent character is or may be carried 
on with other states or foreign countries in the customary 
modes in which such commerce is conducted by water. (See 
cases cited under “Authorities” with reference to find¬ 
ing (7).) 

Such a highway for such commerce must exist in spite of 
interrupting falls, shallows and rapids (Section 3(8), Fed- 
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eral Power Act; The Montello, 87 U. S. 430, 441-443, 20 
Wall. 430, 22 L. Ed. 391). 

7227 The evidence in-this case definitely establishes that 
such a situation does not exist. 

(C) The stream has never been improved or authorized 
by Congress or recommended to Congress for improvement. 
No project has ever been adopted or recommended for the 
Fort Benton-Mouth of Sun River reach, nor for the reach 
above Stubbs Ferry (see discussion of findings (5) and 
(7)). Any inference of navigability between the mouth of 
Sun River and Stubbs Ferry arising from the Act of 1894 
is more than dispelled by the facts shown (Oklahoma y. 
Texas, 258 IT. S. 574, 590, 42 S. Ct. 406, 66 L. Ed. 771). 
There is no evidence of peed for improvement or that the 
stream could be improved at reasonable cost. Such evi¬ 
dence would have no effect in any event, since the Commis¬ 
sion ’s authority to require a license is limited to streams as 
defined in Section 3(8) of the Act, and it does not include 
such a concept. 

9. 

i 

The Commission erred in making its finding numbered 
(9), as follows: 

“ (9) Generally, the Missouri River in Montana has been 
treated as a navigable stream by agencies of the Govern¬ 
ment of the Territory and State of Montana.’’ 

and in making statements to the same effect on page 23 of 
the Opinion, because certain of such statements are not sup¬ 
ported by any substantial evidence, and because the 

7228 facts stated, if proven, would not serve to prove or 
illustrate any issue in this matter, and said finding 

and such statements are therefore irrelevant and redun¬ 
dant. This is so for the following reasons: 

(A) In Herrin v. Sutherland, it was conceded for pur¬ 
poses of that case that the river was navigable at the point 
in question (74 Mont. 587, 594, 241 Pac. 328). 
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(B) In Gibson v. Kelly, the answer alleged that the Mis¬ 
souri is navigable and the case was decided on demurrer to 
the answer. Under Montana practice a demurrer admits 
the truth of the facts pleaded and therefore, for purposes 
of the case, navigability at the point in question was con¬ 
ceded (15 Mont. 417, 418, 39 Pac. 517). 

(C) As appears from the statement on page 23, the prac¬ 
tice with regard to bridges and, bridge crossings is by no 
means consistent. Moreover, such officers are not 4 * clothed 
with power to settle questions of navigability and no legal 
inference of navigability can arise from their actions.” 
(Oklahoma v. Texas, 258 U. S. 574, 581, 66 L. Ed. 771, 42 
S. Ct. 406.) 

(D) So far as the legislative memorials and resolutions 
are concerned, the United States Supreme Court has held 
that a Legislature cannot, by declaring a stream navigable, 
make it so. (U. S. vs. Cress, 243 U. S. 316, 322, 61 L. Ed. 
746, 37 S. Ct. 380.) The United States Supreme Court has 
also held that decisions of the State Supreme Court are 

without persuasive force in a litigation where neither 
7229 of the parties is a party to the previous action and 
where the evidence is not set forth in the opinion. 
(Oklahoma vs. Texas, 258 U. S. 574, 591, 66 L. Ed. 771, 42 
S. Ct 406.) 

(E) The Commission utterly disregards the very im¬ 
portant distinction between navigable waters of a State and 
navigable waters of the United States. (The Montello, 78 
U. S. 411,415; U. S. v. Utah, 283 U. S. 64.) 

10 . 

The Commission erred in making its finding numbered 
(10), as follows: 

“(10) Congress has repeatedly asserted and manifested 
its jurisdiction over the entire length of the Missouri River 
by appropriations for improvement for navigation as far 
upstream as Stubbs Ferry, by authorizing and directing 
surveys and examinations of the River as far upstream as 
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Tliree Forks, and by authorizing the construction of dams 
at various points as far upstream as Three Forks. ’ ’ 

and in making statements to the same effect on pages 24 and 
25 because the matters there stated do not prove or illus¬ 
trate any issue in this matter and are therefore immaterial, 
irrelevant and redundant. This is so for the following 
reasons: 

(A) The question is not as to the jurisdiction of Con¬ 
gress over the Missouri River, but whether by the Federal 
Power Act it has delegated to the Commission authority 
to require under the facts of this case that the Respondent 
obtain licenses from the Commission. 

(B) Congress has never authorized any improvements 
between Fort Benton and the mouth of Sun River and no 
such improvement has ever been recommended. 

(C) No legal inference of navigability arises from 
7230 the fact that improvements have been actually made 
under an appropriation where, as here, no substan¬ 
tial or permanent improvement was accomplished (Okla¬ 
homa v. Texas, 258 U. S. 574, 590; see, also, Williamette 
Iron Bridge Co. v. Hatch, 125 IT. S. 1, 13, 8 S. Ct. 811, 31 
L. Ed. 629). It necessarily follows that the mere act of 
appropriation does not create an inference of navigability 
under the circumstances of this case. 

(D) Neither the authorizing of surveys nor the authoriz¬ 
ing and construction of dams creates a legal inference of 
navigability. In the case of Oklahoma vs. Texas, 258 IJ. S. 
574, the court pointed out on page 585 that an inference of 
navigability was sought to be drawn from the fact that 
Congress, in permitting the construction of bridges across 
the river in Oklahoma, provided in substance that there 
should be no interference with navigation. In holding that 
there was no such inference, the court said, on page 586: 

“• * # But it is reasonably manifest that this provision 
was only precautionary and not intended as an affirmation 
of navigable capacity in that locality. The river was known 
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to be navigable from its mouth to near the eastern boundary 
of Oklahoma and there had been, as will be seen presently, 
some light navigation above that boundary in the irregular 
times of temporary high water; so those who were about to 
construct the bridges at large expense deemed it prudent 
to secure the permission of Congress, and Congress merely 
took the perfectly safe course of qualifying its permission 
as indicated .” (Emphasis supplied.) 

The finding is therefore irrelevant and redundant and 
so are the statements to the same effect on pages 24 
7231 and 25 of the Opinion. 

11 . 

The Commission erred in making its finding numbered 
(11), as follows: 

‘ ‘ (11) Respondent’s seven hydroelectric developments in 
and along the Missouri River are operated and maintained 
in a navigable water of the United States and a ‘navigable 
water’ within the meaning of Section 3{8) of the Federal 
Power Act; Respondent has no federal permit or valid 
existing right-of-way for such occupancies as to Morony, 
Ryan, Rainbow, Black Eagle, Holter, and Hauser . 9 9 

and in making certain statements to the same effect on page 
47 of the Opinion, for the following reasons: 

(A) The portion of the finding to the effect that the Re¬ 
spondent ’s seven hydroelectric developments in and along 
the Missouri River are operated and maintained in a navi¬ 
gable water of the United States and in a “navigable wa¬ 
ter” is not supported by any substantial evidence, is con¬ 
trary to the evidence, and is contrary to law, as is shown 
by the discussion of findings numbered (1) to (10), both 
inclusive. 

(B) While Respondent has no federal permit or right- 
of-way for Morony, Ryan, Rainbow or Black Eagle, Re¬ 
spondent believes that none is required. 


I 
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(C) Respondent has a joint final power permit covering 
Holter (Opinion, p. 32), granted prior to Jnne 10,1920. i 

(D) Respondent has a permit from the Depart- 

7232 ment of Agriculture and a valid existing right-of- 
way from the Department of the Interior at Hauser. 

Both were granted prior to June 10,1920. (See discussion 
of finding numbered 12).) 

(E) Finding numbered (11) is contrary to law for the 
following reasons: | 

(1) None of Respondents seven Missouri River develop¬ 
ments is located in “navigable waters” or in navigable 
waters of the United States. (See discussion of findings 
(1) to (10), both inclusive.) 

(2) As to Holter and Hauser, the finding is also contrary 
to law because Section 23(b) only prohibits occupancy of 
navigable waters of the United States “except under and 
in accordance with the terms of a permit or valid existing 
right-of-way granted prior to June 10, 1920, or a license 
granted pursuant to this Act.” The question is not with 
reference to the terms of an Aet of 1899, or of an Act of 
1901, but whether the occupancy is unlawful under Section 
23(b) of the Federal Power Act, which is the limit of the 
Commission’s authority. The Commission is not author¬ 
ized to enforce any provision of the Act of 1899 or the Act 
of 1901. There is no ambiguity in Section 23(b). There¬ 
fore, the existence of the permit at Holter and of the spe¬ 
cial privilege agreement and rightrof-way for Hauser ren¬ 
der inapplicable the prohibition of Section 23(b) as to 

those dams and give all the authority which is nec- 

7233 essary as to those developments, e^gp if they were 
located in navigable waters of the United States. 

Respondent’s position always has been, and still is, that 
occupancy of public lands is not an issue in this proceeding. 

12 . 

The Commission erred in failing to make findings and to 
give its Opinion substantially in accord with the Respon- 
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dent’s proposed findings numbered 8, 9,10,11,12,13,14,15 
and 26 set forth in Respondent’s Reply Brief to Main Brief 
of Staff Counsel, dated July 10, 1947, relating to navigable 
waters, which proposed findings are in accordance with, 
and supported by, substantial and credible evidence and 
the law. 

13. 

The Commission erred in making its finding numbered 
(12), as follows.: 

“(12) Respondent’s Holter, Hauser and Canyon Ferry 
developments in and along the Missouri River, and its Mad¬ 
ison and Hebgen developments in and along the Madison 
River, are all operated and maintained by Respondent in 
part upon public lands of the United States without federal 
permit or valid existing right-of-way, excepting only public 
lands occupied by Holter for which Respondent has a valid 
federal permit granted prior to June 10, 1920, but, as in¬ 
dicated in finding (11) above, Respondent does not have 
authority necessary for the operation and maintenance of 
its Holter development.” 

7234 and in making the statements set forth at pages 29 
to 48 of said Opinion upon which finding numbered 
(12) purports to be based, except in so far as said finding 
and statements find that Respondent has a valid federal 
permit granted prior to June 10,1920, to occupy the public 
lands affected by its Holter development, and except in so 
far as said finding and statements find that the Madison 
development is operated and maintained by Respondent in 
part upon public lands without federal permit (for which 
development Respondent heretofore filed an application for 
license on March 22,1944, in re Project No. 1916). The bal¬ 
ance of finding numbered (12) and said statements are in 
error because: 

(A) They are beyond the jurisdiction of the Commission, 
they are not within the issues of the present proceeding, 
they are contrary to the evidence, and they are contrary 
to law. 


(B) They completely disregard Section 23(a) of the 
Federal Power Act which specifically protects and pre¬ 
serves rights-of-way and permits granted prior to June 10, 
1920. 

(C) The Order to Show Canse as amended in Docket 
IT-5840 raises no question as to the occupancy of public 
lands and no valid order relating thereto can be made by 
the Commission in this proceeding. 

(D) The Federal Power Commission has no authority or 
jurisdiction to adjudicate the validity of a permit or right- 

of-way granted by another administrative agency of 
7235 the federal government nor to try the title of the 
holder thereof. 

(E) The Commission seeks to cancel and annul permits 
and right-of-way issued by the Secretaries of Agriculture 
and the Interior, in a collateral proceeding to which neither 
Secretary is a party, contrary to law and in violation of 
the requirements of due process and of the terms of the 
permits and rights-of-way involved, and of the applicable 
regulations. 

(F) The evidence clearly shows that Respondent has 
paid the annual rentals and has been regularly and con¬ 
sistently recognized as the owner and holder of the permits 
and rights-of-way here involved by the department sof 
Agriculture and the Interior which respectively granted 
such permits and rights-of-way and continue to administer 
the same. (Tr. 1924, 1925, 1926; Ex. 154, 155, 156, 157, 
158.) 

(G) From such statements as at page 40 of the Opinion 

that “it may properly be assumed that, if the Secretary 

• • 

of Agriculture had known all the relevant facts at any 
time prior to 1920, he would have revoked this non-trans- 
ferable permit when the named permittee ceased to exist” 
and at page 41 of the Opinion that “it should here be as¬ 
sumed that the Secretary of the Interior would have re¬ 
voked the permit if he had had knowledge of all the rele¬ 
vant facts at any time prior to 1920,” both statements re- 
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lating to Hauser, it is plain that the Commission has re¬ 
sorted to unrestrained conjecture, surmise and spec- 

7236 ulation in reaching its conculsions. 

(H) We shall take up the developments in the 
order in which they are discussed in the Opinion dealing 
with certain statements as to each development: 

1. Holter. 

The opinion states that Respondent has a valid permit, 
but that this is not sufficient authority (p. 33). The only sec¬ 
tion of the Federal Power Act which prohibits maintaining 
or operating dams is Section 23(b), and it only prohibits 
such maintenance or operation except under a permit or 
valid existing right-of-way. Since the Commission con¬ 
cedes that Respondent’s permit is valid and “will continue 
unaffected,” the prohibition of Section 23(b) is inapplica¬ 
ble. The statement in the Opinion is therefore contrary 
to law (see discussion of finding numbered (11) of the 
Order). 

2. Hauser. 

It is pointed out that the date of the right-of-way is 
January 19, 1907, not January 17, 1907 (tr. p. 80; Opinion, 
p. 35). 

In addition to the general grounds stated above, Respon¬ 
dent points out: 

(a) There was no transfer (Seaboard Air Line Ry. v. 
U.S., 256 U.S. 655, 657, 65 L. Ed. 1149, 41 S. Ct. 611). 

7237 (b) In a consolidation under New Jersey law and 
under the law generally, a new corporation acquires 

all of the assets of the consolidating corporations (New 
Jersey P. L. 1896, Sections 106, 107; Revised Statutes of 
New Jersey, 1937, Section 14-12-5; Vol. 15, Fletcher Cyclo¬ 
pedia of the Law of Private Corporations, page 89, Sec¬ 
tion 7086). 

(c) The only transaction involved is the merger of De¬ 
cember 12, 1912. 
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(d) The merger of December 12, 1912, did not create a 

new corporation, but constituted a merger and continuation 
of the pre-existing corporate entities (F. P. C. Opinion No. 
120, Docket No. IT-5825). j 

(e) The rights granted under the Department of the In¬ 
terior right-of-way were more than a mere personal license. 
(Swendig v. Washington Water Power Company, 281 Fed. 
900, 265 U. S. 322, 329.) 

(f) A transfer in any event would only be a ground for 
revocation at the discretion of the Secretary of the Interior 
so far as the right-of-way is concerned (Regulation 1, 41 
L. D. 153). 

(g) The Secretary of the Interior specifically recognized 
the Respondent as permittee for the Hauser development 
by a letter dated December 19, 1929 (Ex. 155) and by ac¬ 
ceptance of rentals (tr. 1924; Exhibits 156, 157). 

(h) As to the special privilege agreement, if there had 
been a transfer it would only constitute a ground for revo¬ 
cation in an appropriate proceeding (Department of 

7238 Agriculture Regulation L-19). 

(i) The Secretary of Agriculture has recognized 
Respondent as holder of the special privilege agreement, 
both by accepting rentals and by basing Hebgen rentals in 
part on Hauser production (Ex. 8). 

(j) The Forest Service Manual now in effect provides 
that even if by sale, reorganization or other action the per¬ 
mittee has lost all financial interest in the project struc¬ 
tures, and in the permit itself, nevertheless, if the condi^ 
tions of the permit are being met, the permit remains in 
effect. 

(k) In an opinion dated October 20, 1920, approved by 
the Commission November 8, 1920, the Chief Counsel of 
the Commission held that the Commission had no authority 
to terminate a right-of-way under the Act of February 15, 
1901. 

(l) Neither Hauser authorization has been revoked 
(Opinion, p. 35). 
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3. Canyon Ferry. 

Grounds numbered (a) to (g), both inclusive, and num¬ 
ber (k), under the discussion of Hauser, apply likewise to 
Canyon Ferry. This right-of-way has never been revoked 
or terminated. 

Additionally, the Act of June 3,1896, is all the authoriza¬ 
tion needed for Canyon Ferry. The burden of proof is on 
the proponent of the order (Administrative Procedure Act, 
Section 7(c)). Since the Commission does not find 
7239 that the dam is not authorized by this Act, it must 
be assumed that it is. The Act of May 14, 1896 (29 
Stat 120), referred to on page 45 of the Opinion, author¬ 
ized a right-of-way for 40 acres of public land only. Under 
the circumstances, the Act of June 3, 1896, must be held to 
authorize the flooding of the necessary land. Otherwise 
that Act would be meaningless. 

4. Hebgen. 

(a) This permit requires approval of the Secretary of 
Agriculture only for transfer to a new permittee and fur¬ 
ther provides that violation of any condition would be 
deemed to be a sufficient cause for revocation, but that no 
revocation will be made until after due notice and reason¬ 
able time to show cause. No such revocation has been 
made. 

(b) The transaction in question is the acquisition in 1934 
by Respondent of all assets of its wholly-owned subsidiary 
in accordance with a plan of liquidation and dissolution of 
the subsidiary. This did not constitute a transfer. 

Novo Trading Corporation v. Commissioner of Internal 
Revenue, 113 Fed. (2d) 320. 

Roomberg v. U. S., 40 Fed. Supp. 621. 

(c) Respondent was not a new permittee. 

(d) The Department has accepted rentals from Respon¬ 
dent (Ex. 154). 

(e) Numbers (e), (j), and (k) under the discussion of 
Hauser apply also to Hebgen. 
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7240 (f) Hebgen is not maintained or operated for the 
purpose of developing electric power (Opinion, p. 3). 

It is, therefore, not within the prohibition of Section 23(b). 

14. 

The Commission erred in failing to make findings and to 
give its opinion substantially in accord with Respondent’s 
proposed findings numbered 21, 23, 24 and 25 set forth in 
Respondent’s Reply Brief to Main Brief of Staff Counsel, 
dated July 10, 1947, relating to the occupancy of govern¬ 
ment lands at Hauser, Canyon Ferry and Hebgen, which 
proposed findings are in accordance with, and supported 
by, substantial and credible evidence and by law. 

15. i 

I 

The Commission erred in making its finding numbered 

(13) , as follows: 

“(13) Respondent has no license granted pursuant to 
the Federal Power Act for the operation or maintenance 
of any of its nine Missouri-Madison developments.” 

except in so far as such finding relates to Respondent’s 
Madison development (for which an application for license 
is pending before the Commission in re Project No. 1916) 
for the reasons that said finding is immaterial, irrelevant 
and implies that a license granted pursuant to the Federal 
Power Act is necessary for the operation or maintenance 
of each of Respondent’s other developments on the Madi¬ 
son and Missouri Rivers, which is contrary to law 

7241 and the facts. 

16. 

The Commission erred in making its finding numbered 

(14) , as follows: 

i ! 

“(14) Respondent’s Morony, Ryan, Rainbow, Black 
Eagle, Holter, Hauser, Canyon Ferry, and Madison plants 
are linked together to form a chain of eight hydroelectric 


i 
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developments. The combined storage capacity of the reser¬ 
voirs at these eight plants is augmented by the storage 
capacity of the Hebgen reservoir. All nine developments 
are physically interdependent and are coordinately oper¬ 
ated for power purposes. The entire group of nine develop¬ 
ments is operated and maintained as a single, integrated 
unit of development” 

and statements to the same effect at pages 51, 52 and 54 
of the Opinion, for the reason that the finding and the 
statements are entirely irrelevant, immaterial and have no 
bearing upon any legitimate issue in this proceeding. Fur¬ 
ther, the statement that “all nine developments are physi¬ 
cally interdependent” is in error because it is not sup¬ 
ported by the evidence and is contrary to the undisputed 
facts. The statement that “The entire group of nine de¬ 
velopments is operated and maintained as a single, inte¬ 
grated unit of development” is not in accordance with the 
facts. The operation of the plants is integrated with the 
balance of Respondent’s system, but each development is a 
separate “unit of development.” 

7242 17. 


The Commission erred in failing to make findings and 
to give its opinion substantially in accord with Respon¬ 
dent’s proposed finding numbered 19 set forth in Respon¬ 
dent’s Reply Brief to Main Brief of Staff Counsel, dated 
July 10, 1947, relating to single or integrated unit of de¬ 
velopment, which proposed finding is in accordance with 
and supported by substantial and credible evidence and 
the law. 

18. 


The Commission erred in making its finding numbered 
(15), as follows: 


“(15) Hebgen, the key regulator of the chain, provides 
seasonal water control for all eight lower hydroelectric 
plants. Hauser and Holter take care of more detailed regu- 


lation, Holter regulating the flow for the direct benefit of 
itself and the four plants in the Great Falls section.’’ 

and statements to the same effect at pages 51 and 52 of the 
Opinion, for the reason that the finding and the statements 
are entirely irrelevant, immaterial and have no bearing 
upon any legitimate issue in this proceeding. 

i 

19. 

The Commission erred in making its finding numbered 

(16) , as follows: 

“(16) The integrated operations of the nine Missouri- 
Madison reservoirs have fluctuated, do fluctuate, and may 
be expected to continue to fluctuate, the natural flow 
7243 of the Missouri River at and below Fort Benton, 
reducing high flows and intermittently increasing 
and reducing low and moderate flows. ’ ’ 

and statements to the same effect at pages 52 and 53 of the 
Opinion, for the reason that the finding and said statements, 
are entirely irrelevant, immaterial and have no bearing 
upon any legitimate issue in this proceeding. The finding 
and statements are indefinite and uncertain in that they 
fail to specify how far “below Fort Benton” the alleged 
fluctuations occur. 1 

l 

20 . 

The Commission erred in making its finding numbered 

(17) , as follows: 

“(17) Normal operations of Respondent’s nine Mis- 
souri-Madison reservoirs impair and diminish the naviga¬ 
ble capacity of the Missouri River at and below Fort Ben¬ 
ton; such effects may be expected to occur in the future 
under normal operations. In addition, those reservoirs 
have a combined capability for alterations of flow and 
effects on navigable capacity far exceeding those incident 
to normal operations.” j 
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and in making the statements relating to such finding at 
pages 52 to 55 of the Opinion, for the following reasons: 

(A) Effect on navigable capacity is not an issue in these 
proceedings and the Commission cannot make any valid 
order based upon such finding. 

(B) Such finding is not supported by any evidence but 
is based upon pure conjecture and surmise as is shown, 

for example, by the statements on page 53 of the 

7244 Opinion which purport to show an interference in 
1937 and 1938 with navigation which had become 

completely non-existent some fifty years prior to the al¬ 
leged interference. 

(C) The finding is indefinite and uncertain in that it does 
not state how far “below Fort Benton’’ the alleged effects 
occurred. 

(D) The finding and statements relative thereto are im¬ 
material and irrelevant and do not relate to any time when 
navigation “at and below Fort Benton” existed. They 
ignore the fact that the Fort Peck Dam, constructed by the 
federal government across the Missouri River 334 miles 
below Fort Benton, would completely cut off interstate com¬ 
merce, if any existed (tr. 1611). In addition, Fort Peck 
Dam would eliminate or “iron out” any fluctuations which 
might be caused by the operation of Respondent’s plants 
(tr. 1528). There could be no interference with “the navig¬ 
able capacity within the limits where navigation is a rec¬ 
ognized fact” (U. S. v. Rio Grande Dam and Irrigation Co., 
174 U. S. 690). 

(E) The finding fails to take into consideration that all 
nine developments were constructed prior to passage of 
the 1935 Federal Power Act, and all except Morony and 
Black Eagle prior to approval of the 1920 Federal Water 
Power Act (Opinion, p. 3); that Section 23(b) of the Fed¬ 
eral Power Act relating to the licensing of dams that are 
found to affect the interest of interstate or foreign com¬ 
merce is prospective in effect and can relate only 

7245 to dams constructed after the effective date of the 
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1935 amendment; that there can be no violation of 
said Section 23(b) which is the only provision of the Fedj 
eral Power Act which could apply to such situation. No 
license can be required because of alleged effect on naviga¬ 
ble capacity. The finding and statements are therefore con¬ 
trary to law. 

(F) In stating on page 54 of the Opinion that * ‘ the dams 
create obstructions contrary to the Congressional policy set 
forth in Section 10 of the Rivers and Harbors Act of March 
3, 1899 (30 Stat. 1151);” the Commission clearly exceeds 
its authority. That Act is administered by the Secretary of 
War; it specifically provides its own method of enforce¬ 
ment. The Commission has only such jurisdiction as is 
granted to it by the Federal Power Act; it has no jurisdic¬ 
tion with respect to said Act of 1899 or any statute other 
than the Federal Power Act. Said statement is contrary 
to law. 

(G) The Commission fails to specify what law, rule or 
regulation within the jurisdiction of the Commission Re¬ 
spondent would be violating if its operations did impair 
and diminish the navigable capacity of the Missouri River 
at and below Fort Bepton and under what law, rule or 
regulation Respondent could be required to take a license 
for its plants upon such grounds. 

21 . 

The Commission erred in failing to make findings and to 
give its opinion substantially in accord with Respon- 
7246 dent’s proposed findings numbered 16, 17 and 18 set 
forth in Respondent’s Reply Brief to Main Brief of 
Staff Counsel, dated July 10, 1947, relating to effect on 
navigable capacity or on interstate and foreign commerce, 
which proposed findings are in accordance with, and sup¬ 
ported by, substantial and credible evidence and the law. 

22 . j 

The Commission erred in making its finding numbered 
(18), as follows: 


i 
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“(18) All nine of Respondent’s Missonri-Madison de¬ 
velopments are located in streams over which Congress has 
jurisdiction under its authority to regulate commerce with 
foreign nations, and among the several states. ’ ’ 

and in making the statements relating thereto at pages 48 
to 50 of the Opinion, for the following reasons: 

(A) They are not supported by the evidence, are con¬ 
trary to the evidence, and are contrary to law. 

(B) They are in excess of the jurisdiction of the Com¬ 
mission and beyond the issues of this proceeding. 

(C) Said finding is irrelevant and immaterial in so far 
as any requirement for the licensing of Respondent’s de¬ 
velopments is concerned. 

23. 

The Commission erred in making its finding numbered 
(19), as follows: 

7247 (19) In order to conserve and utilize the navigation 

and water-power resources of the region in which Re¬ 
spondent’s nine Missonri-Madison developments are lo¬ 
cated, it is appropriate, expedient, and in the public inter¬ 
est, to assure that none of those developments be operated 
and maintained in the future except under license issued 
in accordance with the terms and conditions of Part I of 
the Federal Power Act.” 

and in making the statements relating thereto at pages 49 
to 55 of the Opinion, for the following reasons: 

(A) They are not supported by the evidence, are con¬ 
trary to the evidence in this case, and are contrary to law. 

(B) They do not establish or tend to establish any basis 
of jurisdiction within the purview of the Federal Power 
Act for requiring the licensing of Respondent’s develop¬ 
ments. 

(C) They are in excess of the licensing jurisdiction of 
the Commission and outside the issues in this proceeding. 

(D) They are in violation of and contrary to Section 23 
of the Federal Power Act. 
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24. 

The Commission erred in its statement on page 1 of its 
Opinion that “this is a proceeding under Part I of the 
Federal Power Act to determine whether licenses are re¬ 
quired for seven developments on the Missouri River and 
tw T o developments on the Madison River, all owned, oper¬ 
ated and maintained in the State of Montana by The Mon¬ 
tana Power Company, ’’ and in its statement on page 
7248 4 of the Opinion relating to the Order to Show 
Cause, dated July 27, 1943, and in its statement on 
page 6 of the Opinion that “the issues presented are 
whether any or all of the developments occupy navigable 
waters or public lands contrary to the provisions of Sec¬ 
tion 23(b) of the Act, and whether any or all of them affect 
the navigable capacity of navigable waters of the United 
States,” and in its statement on page 30 of the Opinion 
respecting the occupancy of public lands that the issue is 
properly raised in this proceeding and that “the record 
makes it clear not only that the issue is present, but also 
that the company was afforded ample time and full oppor¬ 
tunity to meet that issue,” and in its statement on page 
48 of the Opinion that “ it is clear that the question of effect 
on navigable capacity is properly presented in this proceed* 
ing. Likewise, it is evident that the company was afforded 
ample time and opportunity to meet the issue and did pre¬ 
sent evidence relating thereto,” and in its conclusion on 
page 55 that ‘ ‘ since each of the nine developments occupies 
without authority a ‘navigable water’ or public lands, or 
both, and since all affect the navigable capacity of a ‘nav¬ 
igable water,’ the Commission has authority under the Act 
to require that they be operated and maintained only if 
licensed, ’ ’ and in any other statement or conclusion seeking 
to expand the issues in this proceeding beyond the issue 
of whether Respondent’s plants, or any of them on the 
Missouri River, occupy navigable waters of the United 
States, for the following reasons: 





7249 (A) Such statements and extension of the issues 
are contrary to the requirement of Section 5 of the 

Administrative Procedure Act which provides that Respon¬ 
dent is entitled to be timely informed of the matters of law 
and fact asserted. 

(B) The Order to Show Cause dated July 27, 1943, as 
amended, does not raise any issue other than the occupancy 
of navigable waters of the United States. The right to a 
hearing embraces not only the right to present evidence, 
but also a reasonable opportunity to know the claims of the 
opposing party and to meet them (Morgan v. United States, 
304 U. S. 1, 58 S. Ct 773). 

(C) The established practice of the Commission where 
occupancy of public lands is in issue is to describe those 
lands after making appropriate allegations (In Re Docket 
No. IT-5505, In the Matter of The Montana Power Com¬ 
pany; In Re Docket No. IT-5831, In the Matter of The 
Washington Water Power Company). 

(D) The established practice of the Commission where 
navigable capacity is in issue is to allege the effect on nav¬ 
igable capacity directly and specifically (In Re Docket No. 
IT-5584, In the Matter of Bellows-Falls Hydroelectric 
Corp.; In Re Docket No. IT-5696, In the Matter of Alumi¬ 
num Company of America; In Re Dockets IT-5697 and IT- 
5698, In the Matter of Carolina Aluminum Company). 

(E) Any finding or conclusion based upon any issue not 
appropriately set forth in the Commission’s Order 

7250 to Show Cause, as amended, would be invalid, con¬ 
trary to law and in violation of the Fifth Amend¬ 
ment to the Constitution of the United States. 

25. 

The Commission erred in making the following statement 
on page 43 of the Opinion: “On the information developed 
in this proceeding, however, it cannot be said for certainty 
whether the dam authorized in the manner described above, 
and the Company’s Canyon Ferry dam are one and the 
same. Therefore, and because such a finding is not here 
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necessary, as will shortly appear, we will refrain from de¬ 
termining whether the Canyon Ferry dam is authorized,” 
for the following reasons: 

(A) The evidence shows that after the passage of the 

Act of June 3,1896, The Helena Water and Electric Power 
Company applied for War Department approval, that the 
proposed dam was a timber crib construction dam, and that 
the cribs were to be filled with stones, and that the height 
of the dam would be 29 feet above ordinary low water (Ex. 
5, Letter of August 20, 1896, J. T. Fanning to Secretary of 
War). ! 

(B) Formal permission was granted by the Secretary of 
War on September 12,1896 (Ex. 170). 

(C) The dam is a timber crib rock filled dam and de¬ 
velops a gross operating head of 32 feet (tr. 461). 

(D) No other dam was built by The Helena Water and 
Electric Power Company. 

7251 (E) Title to all of its assets vested by mesne con¬ 

veyances in Respondent (tr. 461, 462, 1944-1947). 
There were no restrictions on transfer (Opinion, p. 43). 

(F) The Examiner found * ‘the Respondents Canyon 
Ferry project was constructed in accordance with this Act” 
(the Act of June 3, 1896). Neither side excepted to this 
finding. Under the Commission’s rules any objection was 
waived (Rule 31(c)), and it follows that the finding be¬ 
came final. 

(Gr) The language quoted above from Commission’s 
Opinion is contrary to the undisputed evidence. 

(H) In the interests of all concerned, the matter should 
not be left in the present situation. If the Commission is 
not satisfied that the above grounds are sufficient to require 
a change in the quoted statement, it is submitted that a fur¬ 
ther hearing for the purpose of introducing all available 
evidence on this feature should be ordered, and that in the 
light of such evidence the Commission should render its de¬ 
cision to the end that the record may be complete in the 
event of petition for review. Respondent therefore re¬ 
quests that the Commission either modify and amend its 
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Opinion and Order on the grounds suggested in paragraphs 
(A) to (G) above, or that it recall its Opinion and its Order 
and order a further hearing under Rule 33. 

7252 26. 

The Commission erred in making the statements on page 
49 of its Opinion that the 1935 amendment of Section 4(e) 
of the Federal Power Act ‘ * seems a broadening to parallel 
the full commerce power of Congress” and “in any event 
it is more than sufficient to comprehend issuance of licenses 
for 4 constructed ’ as well as proposed projects in non-nav- 
igable streams where the interests of interstate commerce 
are affected,” and on page 50 of the Opinion that “Section 
4(e) confers authority upon the Commission to issue a 
license for such a project, whether ‘constructed’ or pro¬ 
posed,” and the other statements relative thereto on pages 
48 to 54 of the Opinion, for the following reasons: 

(A) This is an entirely new position injected into this 
proceeding for the first time in the Commission’s Opinion 
issued December 7, 1948. At no time in the Order to Show 
Cause, issued July 27,1943, or since that date in the course 
of the hearing, briefs, arguments and other proceedings, 
has the Commission or its counsel ever taken the position 
that Section 4(e) of the Federal Power Act confers author¬ 
ity upon the Commission to require Respondent to take 
licenses for its nine projects on the Missouri and Madison 
Rivers, or any thereof. 

(B) The statements of the Commission relative to Sec¬ 
tion 4(e) are without merit, are entirely unfounded, and 
contrary to law. They seek to extend the jurisdiction of 
the Commission contrary to and in violation of Section 23 

of the Federal Power Act. 

7253 (C) The language of Section 4(e) is merely per¬ 
missive and authorizes the Commission to issue 

licenses to applicants who may be required or who may 
elect under the provisions of Section 23 of the Federal 
Power Act to apply for licenses for their hydroelectric de¬ 
velopments. 




143 


27. i 

m I 

The Commission erred in making the statements on page 
50 of the Opinion that “Likewise, Section 4(g) empowers 
the Commission to require licensing of such a project so 
long as its order is ‘ appropriate, expedient, and in the pub¬ 
lic interests to conserve and utilize the navigation and 
water-power resources of the region 7 77 and that “more¬ 
over, the legislative history of those sections shows that 
Congress intended the jurisdiction which it conferred upon 
the Commission to extend, as their language states, to 
4 streams or other bodies of water over which Congress has 
jurisdiction under its authority to regulate commerce with 
foreign nations and among the several states 5 , 77 and other 
statements relative thereto on pages 49 and 54 of the Opin¬ 
ion, for the following reasons: 

(A) Section 4(g) was added in 1935 and can have no 

application to any of Respondent’s plants involved in this 
proceeding, all of which; were constructed and placed in 
operation prior to 1935 (Opinion, p. 3). , 

(B) Section 4(g) was not intended to extend or enlarge 
the authority of the Commission to require the tak- 

7254 ing of licenses and must be read in connection with 
Section 23(b) of the Act, which was amended in 1935 
to make mandatory the filing of a declaration of intention 
for developments constructed after that date. The 1935 
amendments were stated in the report of the House Com¬ 
mittee to be minor (House Report No. 1318, 74th Cong., 1st 
Session, p. 7). To construe Section 4(g) as the Commission 
has here done would completely destroy any possible mean¬ 
ing of Section 23(b) of the Act and overlooks completely 
the difference between a hearing under Section 23(b) and 
an investigation under Section 4(g). Section 4(g) only 
authorizes investigation by the Commission, and does not 
enlarge the authority of the Commission to require the tak¬ 
ing of licenses as limited by Section 23 of the Act or make 
unlawful anything not specifically prohibited by Section 23. 


f 
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28. 

The Commission erred in making its Order Denying Mo¬ 
tions to Dismiss dated December 3, 1946, for the following 
reasons: 

(A) The correspondence, the Commission release of Au¬ 
gust 3, 1943, and the Order to Show Cause show that the 
Commission had formed and expressed an opinion and a 
conclusion prior to the hearing based on ex parte investiga¬ 
tion, and had prejudged or predetermined the issue of 11 nav¬ 
igable waters” as applied to this proceeding. It is to be 
noted that Respondent was not a party to Docket 
7255 IT-5501 referred to on page 4 of the Opinion. 

(B) Under those circumstances Respondent could 
not have a fair and impartial hearing. 

(C) Proceeding under those circumstances violated the 
undertaking of official fairness owed by every government 
agency and the provisions of Section 7(a) of the Adminis¬ 
trative Procedure Act. 

(D) Under those circumstances there was a denial of 
due process of law, and should Respondent be compelled 
to take a license or licenses, the result will be deprivation 
of property without due process of law, all in violation of 
the Fifth Amendment to the Constitution of the United 
States. 

(E) The Commission had other methods of procedure 
fully protecting any public interest, such as, for example, 
proceeding under Section 314(a) of the Federal Power Act. 

29. 

The Commission erred in making its Order Denying Mo¬ 
tion to Segregate Proceedings, dated December 3, 1946, for 
the following reasons: 

(A) The Order to Show Cause did not indicate that the 
questions of occupancy of public lands or effect on naviga¬ 
ble capacity would be involved, or that the question of a 
license for Madison or Hebgen was to be considered. 
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(B) Including in one hearing all of the evidence on nine 
developments on all questions resulted in confusing 

7256 the issues and the presentation. 

(C) The refusal to grant the motion resulted in 
Respondent being obliged to proceed on issues of which it 
was not timely informed with the result that, if this pro¬ 
cedure is to be followed, it is the statement of Staff Counsel 
at the opening of the hearing instead of the Commission’s 
Order which determines what issues are actually to be 
considered. 

(D) The expanded issues include an issue under Section 
23(b), an adverse determination of which would make the 
taking of a license necessary, and also issues which can only 
be investigated under other Sections of the Federal Power 
Act, and, as to which the Federal Power Commission has 
no authority in this proceeding to require the taking of a 
license. 

30. 

The Commission erred in failing to hold specifically and 
in failing to recognize and take into account in its decision 
the fact that the burden of proof is upon the proponent of 
a rule or order, which in this instance is the Commission 
(Administrative Procedure Act, Section 7(c)). In a pro¬ 
ceeding in which property rights are involved, as here, 
failure to apply this principle is in violation of the due 
process clause of the Fifth Amendment to the Constitution 
of the United States. 1 

7257 31. 

The Commission erred in making its Order on Motion to 
Reverse Rulings of Trial Examiner, dated April 1, 1947, 
and in each of the findings therein contained other than 
the matters contained in paragraph A of said order, and 
other than those in paragraph (10) thereof, for the reasons 
set forth in connection with the various items in Respon¬ 
dent’s Statement Re Authorities on Motion to Reverse 
Rulings of Trial Examiner, dated December 24, 1946, in¬ 
cluding the matter stated in each objection, and for the rea- 


i 

i 
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sons set forth in the record and in Respondent’s Reply 
Brief on said Motion. 


32. 

The Commission erred in its order in the above entitled 
matter, issued December 7, 1943, and in all thereof, for all 
of the reasons set forth as to each and all of the other 
errors specified in this Application and Petition for Re¬ 
hearing, and for the further reason that to require Respon¬ 
dent to take a license or licenses for any one or more of its 
dams in this proceeding under these pleadings and upon the 
record and type of evidence admitted would be a denial of 
the due process of law guaranteed by the Fifth Amendment 
to the Constitution of the United States. 

Wherefore, The Montana Power Company requests that 
the Commission grant a rehearing in respect to the above 
entitled proceeding, that the Opinion, findings and Order 
adopted, made and issued in said proceedings on 
7258 December 7, 1948, be vacated and set aside, that the 
Commission make its Opinion, findings and Order in 
accordance with the points specified by Respondent herein, 
that the Commission order a stay of said Order issued De¬ 
cember 7, 1948, and that the Respondent be granted such 
other and further relief as may seem just and proper in 
the premises. 

Respectfully submitted, 

R. H. Glover 

J. E. Corette, Jr. 

S. B. Chase, Jr. 

John C. Hatjck 

Attorneys for Respondent , 

The Montana Power Company, 
616 Hennessv Building, 

Butte, Montana. 

Dated: December 31,1948. 

****•••••• 
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7262 February 3, 1949 

Order Denying Application for Rehearing 

On January 5, 1949, The Montana Power Company filed 
a petition and application for rehearing of the order of the 
Commission dated November 30,1948, and issued December 
7, 1948, In the Matter of The Montana Power Company 
(Docket No. IT-5840) and its Opinion No. 170 issued in con¬ 
junction therewith. The filing was made in conformity 
with the provisions of Section 313(a) of the Federal Power 
Act and the General Rules of the Commission and is predi¬ 
cated upon the general allegation that the company is ag¬ 
grieved by the opinion and order in the matter which re¬ 
quires the company to file an application for license for 
each of its unlicensed hydroelectric power plants on the 
Missouri River and a power reservoir on the Madison 
River, all in Montana. Three Montana counties which were 
permitted to intervene in the proceeding prior to the pub¬ 
lic hearing have joined in the petition. 

The chronology of the principal events which give rise to 
the application herein is set forth in Opinion No. 170 and 
need not be repeated here. The application also seeks 
reconsideration of a motion to dismiss the proceeding and a 
motion to segregate the proceeding into three separate pro¬ 
ceedings, both of which motions were originally filed at the 
outset of the hearing. Each of these motions was denied 
by the Commission by orders dated December 3,1946. Re¬ 
consideration by the Commission of its denial of these two 
motions was urged by the respondent in connection with its 
submission of exceptions to the rulings of the Examiner 
made during the course of the hearing, and the Commission 
found that revocation of the two denials was unwarranted 
in its order treating those exceptions dated April 1, 1947. 
The application for rehearing alleges separate aggrieve- 
ment by reason of the denial of these two motions, and 
again seeks reconsideration of them. i 

The application for rehearing specifically excepts to each 
of the findings and conclusions of the Commission on mat- 






ters admittedly in issue and excepts to each of the findings 
and conclusions of the Commission on certain issues which, 
it is alleged, were not properly raised by the orders to show 
cause. The application does not suggest that there are any 
factual data of an indispensable nature available now 
which were not included in the record before the hearing 
officer and the Commission. 

7263 For the most part, the allegations set forth in the 
application have been presented several times in one 
form or another to the Commission or to the Examiner who 
heard this matter, and are seemingly urged again at this 
time principally for the purpose of preserving respondent’s 
right to present them to a court under the provisions of 
Section 313(b) of the Act The only claims not thoroughly 
explored and not considered by the Commission prior to 
the issuance of its November 30,1948, order are as follows: 

(a) That the discussion in the opinion of Section 4(e) 
of the Federal Power Act (which gives the Commission au¬ 
thority to issue license for power developments when jur¬ 
isdiction over such developments is otherwise established) 
constitutes reversible error inasmuch as no reference to 
this section of the Act has ever appeared previously in any 
order of the Commission relative to this proceeding or in 
the Presiding Examiner’s Initial Decision. 

(b) That the Commission erred in not including in its 
November 30, 1948, order a specific finding of fact on the 
status of the alleged statutory authority for the construc¬ 
tion, operation and maintenance of the Canyon Ferry Dam 
in a navigable water of the United States, since this claimed 
statutory authorization was recognized by the Examiner 
and made the subject of a specific finding of fact by him, 
and no exception was taken to such finding by any party 
to the proceeding. 

(c) That the Commission erred in stating in its opinion 
that the date of the Hauser Dam right-of-way granted by 
the Department of the Interior was January 19, 1907, in¬ 
stead of January 17, 1907. 
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The Commission, having re-examined the record in this 
proceeding, including all briefs, exceptions, and other fil¬ 
ings by the respondent, the respondent’s oral argument, 
together with all orders issued during the pendency of the 
proceeding and particularly its order dated November 30, 
1948, and Opinion No. 170 of the same date finds : 

(1) The statements in the Commission’s Opinion No. 170 
relative to the scope and application of Section 4(e) of the; 
Federal Power Act do not enlarge the scope of the proceed¬ 
ing. Neither do they seek to extend or enlarge the jurisdic¬ 
tion of the Commission beyond the limits provided in other 
sections of the Act, nor do they prejudice the respondent in 
any way. 

(2) The Commission’s r order of November 30, 1948, to¬ 
gether with its Opinion No. 170 of the same date, com¬ 
pletely superseded each and every finding of fact and con¬ 
clusion of law contained in the Initial Decision of the Pre¬ 
siding Examiner dated September 30, 1947. 

7264 (3) Since the Commission has found that the Can¬ 

yon Ferry development unlawfully occupies lands of 
the United States and requires a license under the provi¬ 
sions of the Federal Power Act for continued occupancy, a 
finding as to any claimed statutory authorization to occupy 
navigable waters of the United States is not necessary. 

(4) The statement in Opinion No. 170 that the date of 
the Hauser Dam right-of-way was “January 17,1907” was 
a typographical error and this date should be corrected to 
read “January 19,1907”. 

(5) The Administrative Procedure Act (60 Stat. 237, 
Approved June 11, 1946) took effect in 1946 and no pro- 
cedural requirement of that Act was mandatory as to any 
agency proceeding initiated prior to the effective date of 
such requirement. This proceeding was initiated on July 
27, 1943, and, therefore, the claim by respondent that pro¬ 
visions of the Act have been violated is wholly baseless. 
The present requirements of the Administrative Procedure 
Act were followed in principle in the conduct of the hearing 
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on this matter. Following the hearing, the Commission 
made all of its relevant post-hearing rules adopted in con¬ 
formity with that Act applicable to this proceeding. There¬ 
fore, the claim that the spirit of the Administrative Pro¬ 
cedure Act has been violated is also baseless. 

(6) Since no new evidence indispensable to a proper and 
complete disposition of this matter has been suggested by 
respondent in its application for inclusion in the record, 
and the errors of law and fact assigned by respondent (with 
the exception of the error noted in Paragraph (4) above) 
represent merely differences of judgment as to the weight 
which should be accorded certain items of evidence, or dif¬ 
ferences of judgment as to the inferences of fact and con¬ 
clusions of law warranted upon the record, a rehearing 
upon them, or upon the findings of fact and conclusions of 
law contained in the orders of the Commission dated De¬ 
cember 3, 1946, April 1, 1947, and November 30, 1948, and 
its Opinion No. 170, would merely provide an opportunity 
for unwarranted re-argument of the entire matter. 

The Commission orders: 

(A) Opinion No. 170 be and it is hereby modified by 
changing the first full sentence on page 35 to read: 

A right-of-way over certain of the public lands involved 
here was issued to the Helena Power Transmission 
7265 Company by the Secretary of the Interior on Janu¬ 
ary 19, 1907, “in accordance with the provisions of 
the act of February 15, 1901—31 Stat. 790—and the reg¬ 
ulations present or future thereunder . 9 ’ 

(B) The application for rehearing filed on January 5, 
1949, by The Montana Power Company, in which the inter¬ 
veners Cascade, Lewis and Clark, and Gallatin Counties, 
Montana, joined, be and the same hereby is denied. 

By the Commission. 

Lboh M. Fuquay, 

Secretary. 

Date of Issuance: February 4,1949 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

1 Monday, November 18, 1946 

3 PROCEEDINGS 

Trial Examiner: The hearing will be in order. This 
is hearing in the Matter of Montana Power Company, 
Docket IT-5840, and is called in accordance with orders of 
September 24, 1946, and of October 18, 1946, the latter 
order being only a change of place of hearing from the 
Placer Hotel to this courtroom. 


4 Trial Examiner: The appearances of counsel for 
the parties have been recorded, I believe, including 

those representing the Montana Power Company and the 
Counties of Lewis & Clark, Cascade and I believe a repre¬ 
sentative of Gallatin County is also here. Will you state 
your position at this time? 

Mr. Lessley: May it please the Commission: Gallatin 
County makes an appearance at this time. Our petition to 
intervene has been filed with the Commission, but the au¬ 
thorization of the Commission has not been given to us; 
that is, the authorization to intervene has not been given 
to us as yet. We are appearing. 

Trial Examiner: Your appearance is tentative until 
such action is taken. ! 

I believe that completes the appearances. Staff counsel 
have also filed their appearance? 

Mr. Gatchell: Yes, sir. 

Trial Examiner: I will be glad at this time to have a 
statement of position taken in this proceeding from each 
of the parties. I am going to call, first, on the respondent, 
Montana Power Company. 

5 Mr. Corette: Judge Law, might we ask as a pre¬ 
liminary matter, if we understand correctly that the 


i 

i 

i 
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new rales of practice of the Commission, together with the 
new administrative procedure act, as it would apply under 
the new rales, apply to a case starting at this time? We 
have had some conversation with Mr. Gatchell about that, 
and we are perfectly willing to go along with what he has 
written or conveyed to Mr. Leighton, our representative in 
Washington. 

Trial Examiner: I do not know what Mr. Gatchell has 
told you. Of course, the rales apply in full to all proceed¬ 
ings originating after September 11, 1946. As to proceed¬ 
ings begun before September 11 certain features of the 
rules may not necessarily apply unless the Commission 
should see fit to make them applicable later. 

I do not know just what you have in mind. We would 
appreciate it if in the matter of the supplying of exhibits 
and such matters as that that they be supplied, if possible, 
in accordance with the new rales. 

Mr. Corette: We have been making every effort to fol¬ 
low that practice, to follow the new rules wherever we 
could. 

Trial Examiner: My opinion is, it is advisable where it 
can conveniently be done. Of course, there is the question 
as to certain matters of ultimate procedure. 

6 Mr. Gatchell: May I make this suggestion to Mr. 

Corette. In talking with Mr. Leighton, their Wash¬ 
ington representative, and with Mr. Corette and other 
members of the staff of the Montana Power Company, I 
suggested that the Commission had stated it desired to 
have the new rules followed insofar as possible with respect 
to forms, service and number of copies, although that 
would not apply to anything which had begun prior to Sep¬ 
tember 11, so that they would not be required to go back of 
that. 

My thought is that about the only thing in addition to 
exhibits which the Trial Examiner mentioned would be 
the manner of making motions to reverse rulings of the 
Trial Examiner. Under the new rales that would have to 
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be done and a statement as to what rulings were objected to 
and the reasons therefore presented to the Commission 
within seven days of the filing of the record. That is under 
the new rules. That has not been the case previously. 

We discussed that last night. Otherwise I do not know 
what particular difference the new rules would make. 

Trial Examiner: Well, of course, that would be a 
proper proceeding subsequent to the hearing, which I re¬ 
ferred to. 

Mr. Corette: Mr. Examiner, this being the beginning 
of this proceeding, in lieu of making an opening 
7 statement, or, I should say, not in lieu of, but before 
making an opening statement and in order to pre¬ 
serve our position on a matter which we think is very vital 
and important, we would like to make at this time a motion 
to the Commission. I would like to make the motion orally. 
Then we have copies, and, as a matter of convenience, I 
thought we could hand the copies to the various parties 
who are interested. 

The motion is in this proceeding and I entitle it “Motion 
to Dismiss the Proceedings . 9 ’ 

i 

[Here Mr. Corette read a portion of the Motion to Dis¬ 
miss the Proceedings which is printed at Appendix p. 36*] 

w V w W W w i V 

9 Mr. Gatchell: -I do not want to interrupt you, but 

it would be more helpful to me if I had a copy of the 
motion in order to follow you. 

This is a rather voluminous motion and I wonder the 
necessity of reading a motion of this kind? It seems to 

me that the motion mtfst be addressed to the Commission 

• , 

and is entirely separate and distinct from the proceedings 
which are now being started; therefore, I can see no object 
to be gained by reading the motion, except to delay the 
proceedings. 

Mr. Corette: Mr. Examiner, I certainly do not want to 
delay, because we are as anxious to complete this proceed¬ 
ing as the Federal Power Commission counsel; but we de- 
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sire to be beard briefly on the motion after it is presented 
and we think in order to have an understanding of it that 
it should be read orally here. 

Trial Examiner: I do not want to shut off your 
10 reading of • # * 


11 Mr. Gratchell: It is not addressed to the trial ex¬ 
aminer. It cannot be addressed to the trial examiner 

under the circumstances. 

Mr. Corette: We thought the trial examiner was the 
Federal Power Commission. I do not think I have ever re¬ 
alized any distinction. We thought the trial examiner acted 
in lieu of the Commission. 

Trial Examiner: I may say that I do not feel this is the 
type of motion the trial examiner could rule upon. I could 
only pass it on to the Commission. The Commission would 
have to pass upon such motions. 

Mr. Corette: In that event, Mr. Examiner,, then we ask 
that we make the motion here in this proceeding and we ask 
the trial examiner to pass it on to the Commission for 
ruling. 

12 Trial Examiner: All right. Under the circum¬ 
stances, it seems to me you may save time, if it is 

agreeable to all counsel, to place this in the transcript as if 
read. 

Mr. Gatchefl: Yes. I do not object to his motion and 
that it be passed on to the Commission. 


13 Mr. Corette: Does the trial examiner care to hear 
us on this motion! 

Trial Examiner: Well, any argument would only be for 
the benefit of the Commission. 

Mr. Corette: I think that I should make a brief state¬ 
ment of the purpose of this motion, Mr. Examiner, so that 
you will have an understanding of what it is all about. 

Trial Examiner: I see no harm in that, because I do 
want a brief statement of your general position later. 






14 In connection with that I do not see why you should 
not make a statement as to the purpose of the mo¬ 
tion, if you confine it to that. 

Mr. Corette: Mr. Examiner, this motion is made because 
of the fact that the proceedings which have been carried on 
in this case up to the present time are the kind of proceed¬ 
ings which are so completely strange and foreign to the 

members of the legal profession in Montana who have prac- 

0 

ticed law under what they consider to be the Constitution of 
Montana and the Constitution of the United States for so 
long that we cannot imagine this kind of a proceeding being 
carried on in this country. 

This motion briefly recites that this proceeding is one of 
the most vital and crucial importance to the Montana Power 
Company because' this proceeding, if the Commission is 
successful, will result in the Montana Power Company be¬ 
ing required to take Federal Power Commission licenses on 
each of its hydroelectric developments on the Missouri 
River; that these hydroelectric developments according to 
the Commission’s own figures had an original cost of just 
under 27 million dollars. We contend that they have a 
value much greater than the $27,000,000. j 

We mention that to show the very great importance of 
the case to the Company when we think that this is a pro¬ 
ceeding which would give to the United States an 

15 option on all of its property, plus additional trans¬ 
mission lines which might be included in the license 

you can see of what great importance it is to the Montana 
Power Company. i 

The Montana Power Company through its predecessors 
have operated and owned and maintained these hydroelec¬ 
tric developments since the time they were built; the oldest 
one since 1898, 48 years ago, and the most recent one since 
1930. That is the Morony development That was 16 years 
ago. Robodv in all those years has ever seen fit to raise 
any question about the right of the company to own, main¬ 
tain and operate those developments in giving electric ser¬ 
vice to the people of Montana. 
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Then, Mr. Examiner, in 1942, as the motion alleges, we 
received from the Federal Power Commission a letter dated 
March 25,1942, which contains this kind of a statement: 

“It is our understanding from data and information on 
hand that you are operating and maintaining in the State 
of Montana without Federal authority or license issued by 
this Commission the following hydroelectric plants along 
or in the Missouri River, a navigable water of the United 
States within the meaning of the Federal Power Act”— 

Then appears a list of the seven hydroelectric develop¬ 
ments involved. 

44 In view of the premises, it is suggested that you 
16 should apply for licenses for these projects in the 
manner and form provided in the Rules of Practice 
and Regulations of the Commission. 

Thereafter and on June 9, 1942, the Company received 
from the Federal Power Commission a second letter, which 
among other things contained the following statement: 

4 4 These plants have been in operation for many years and 
they should now he operating under Federal authority. 
The fact that some of them were placed in operation prior 
to June 10, 1920, when the Federal Water Power Act was 
approved, or prior to August 26, 1935, when the original 
Act was amended and became the Federal Power Act, does 
not relieve your company of its obligation to secure license. 

4 4 This question was raised by the Pennsylvania Water 
and Power Company in an appeal from an order of the 
Commission considered by the United States Court of Ap¬ 
peals for the District of Columbia, involving the Holtwood 
power project on the Susquehanna River.” 

Thereafter, the company wrote to the Federal Power 
Commission two letters, one inquiring as to whether this 
matter had to be pressed at the moment, in view of the 
shortage of help on both sides, and the second setting forth 
in detail what the company thought regarding the matter 
involved. 

On December 5, 1942, the Company received from 


17 
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the Commission another letter which contained among other 
things the following statement: 

‘ ‘ Consideration has been given to your letter of October 
15 with further regard to the seven hydroelectric plants 
maintained by your Company along or in the Missouri 
River. 

“It is not felt that the statements in your letter alter the 
situation in any respect, and since you conclude that the 
Missouri River is not a navigable water of the United 
States at any point where these projects are located, it is 
presumed that you do not intend to apply for licenses under 
the Federal Power Act.” ' 

Thereafter the Commission issued its order to show cause 
and issued its release to the public in connection with this 
case. In that order to show cause, Paragraph (d) the Com¬ 
mission makes the following statement: 

“The Missouri River has been used and is suitable for 
use in its natural and improved condition for the transpor¬ 
tation of persons and property in interstate commerce and 
is a navigable water of the United States.” 

That same general statement was repeated in the release 
issued by the Commission. 

It is our contention here, Mr. Examiner, and we think it 
is the heart of this case, that the question to be de- 
18 cided is whether the Missouri River is navigable 
water of the United States. The law says that if 
the Missouri River at the place where these plants are lo¬ 
cated is navigable water of the United States, then the 
Montana Power Company must have a license for its seven 
hydroelectric developments. i 

We come to trial, Mr. Examiner, before this Commission 
with the Commission in at least two letters and in the order 
to show cause and in a public release, having already de¬ 
cided exactly those questions and having decided them in 
such unequivocal terms that there can be absolutely no 
question that the matter is entirely pre-determined. i 

I need not tell a person of your experience in law that in 
every state in the Union if a juror, just one juror out of the 
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\ number on a panel, has formed any opinion about the issues 
in a case that he can be challenged for cause. I need not 
tell you, Mr. Examiner, that the Federal statutes provide 
that if a Federal judge has pre-determined a case, he can 
be disqualified. And one thing you may not know, I will 
state that the last time Mr. G-atchell and I appeared on op¬ 
posite sides in a case that was called the Broadwater case, 
the Montana Power Company against the State Conserva¬ 
tion Board, the State Water Conservation Board saw fit 
to disqualify Federal Judge Baldwin because in settling the 
pleadings in the case he had made a statement of his ideas 
regarding the law and regarding, perhaps, some of 
19 the facts in the case which had been argued to him, 
which the State Water Conservation Board and the 
Water Association involved felt constituted a pre-determi¬ 
nation. 

I further have in mind that the administrative procedure 
act was adopted primarily for the purpose of avoiding and 
doing away with exactly what is happening here; namely, 
the trial of a case by a Commission which prior to the insti¬ 
tution of the proceedings, prior to the time it knew any¬ 
thing about our position in the case, decided the principal 
Issues involved directly, definitely and positively against us. 
Perhaps that is a good thing in this kind of a proceeding, 
but to country lawyers like us out here in Montana we do 
not think that is the kind of justice that people should have 
in the United States. I could not help last evening but 
look at the Constitution of the United States and in the 
Preamble I found the statement that “We, the people of 
the United States, in order to form a more perfect Union, 
to establish justice’ ’ etc. I could not help, Mr. Examiner, 
but remember that I read in a paper within the last week 
where an alien enemy who was in this country during the 
war, who was. tried for espionage, complimented the courts 
of this country on the fact that he received, even during war 
time a fair trial. I think with that kind of a statement, Mr. 
Examiner, and if you will bear in mind the provisions of 
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the administrative procedure act, particularly Sec- 

20 tion 7(a) thereof, you will find this statement: 

“The functions pf'all presiding officers and of offi¬ 
cers participating in decisions in conformity with Section 
8 shall be conducted in an impartial manner.” 

If in the course of your consideration of this matter you 
will also look at Senate Document No. 248, you will find in 
the Committee report of the Committee on the Judiciary the 
following statements: 

“All presiding and deciding officers are to operate im¬ 
partially.” 

Then further on: 

“The effect which bias or disqualification shown upon 
the record might have would he determined by the ordinary 
rules of law on the other provisions of this bilL If it ap¬ 
peared or were discovered late, it would have the effect 
where issues of fact or discretion were important on the 
conduct and the demeanor of witnesses • • • of rendering 
the recommended decisions or initial decisions of such offi¬ 
cers invalid. This consequence will require agencies and 
examiners at least to take care that they do not sit where 
subject to disqualification or conduct themselves in a man¬ 
ner which will invalidate the proceeding.” 

One thought has occurred to me as to whether a dismissal 
of this proceeding would deprive the Federal Power Com¬ 
mission of the right to try this issue before a per- 

21 fectly fair and impartial tribunal. As to that, Mr. 
Examiner, we look to the Federal Power Act. We 

found that Section 314(a) of the Federal Power Act spe¬ 
cifically provides that whenever the Federal Power Com¬ 
mission shall believe that there is a violation of any of the 
provisions of the Federal Power Act it can proceed in the 
United States District Court for an injunction against the 
party which it believes is violating the Act and can in that 
way require compliance with the Act and the taking of a 
license. 

We looked further, Mr. Examiner, and we found that in 
Section 26 of the Federal Power Act there is specific provi- 
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sion also that if the Federal Power Commission believes 
that there is any violation of any provisions of the Fed¬ 
eral Power Act, it can request the Attorney General of the 
United States to proceed against that party in the District 
Courts of the United States. 

We concede, Mr. Examiner, that proceedings of this kind 
are not the type of proceedings that we are used to out 
here, because we are country court lawyers. We have tried 
one or two previous cases before the Federal Power Com¬ 
mission or before an Examiner for the Federal Power Com¬ 
mission, and it seems to us where there is a perfectly fair 
and impartial tribunal that to try this case where the Fed¬ 
eral Power Commission has expressed itself so definitely 
and positively on the principal issues involved in the 
22 case, this proceeding should be dismissed for the rea¬ 
sons set forth in our motion and if the Federal Power 
Commission desires to proceed with the case it should pro¬ 
ceed in the United States District Court where there would 
be a judge who would be presumed to be perfectly fair, per¬ 
fectly impartial, without having pre-decided the case or 
without having any leanings toward one side or the other. 

I would like to say one word of explanation about the Ex¬ 
aminer here. I have never had any previous experience 
with Judge Law, I know nothing about Judge Law’s views 
in connection with this case. I am assuming that he has 
none, that he comes here without having reached a pre¬ 
determination. So that my criticism is not at all aimed at 
Judge Law. But it is aimed at the fact that the Federal 
Power Commission has so pre-determined this case that it 
is absolutely impossible for the Montana Power Company 
to have a fair trial on these issues which have already been 
so definitely decided. 

The Examiner has asked that we make a brief statement 
of the position of the Company in this case. A part of that 
statement has already been made by what I have just 
stated. To shorten the statement as much as possible, I 
will merely read to the Examiner the very concise summary 
of our statement which was addressed to the Federal Power 
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Commission on October 14, 1942, prior to the time 

23 that the Federal Power Commission issued its order 
to show cause, and prior to the time that the Federal 

Power Commission issued and sent to us at least one of its 

i 

letters in which it definitely decided the issues in this case: 

“Our conclusion is that none of these dams is located in 
navigable waters of the United States. 

“While it is not practicable to go into detail in this letter, 
we do wish to point out the following general propositions 
supporting our conclusion: 1 

* 1 1. Commercial travel on the river never went above Fort 
Benton, which is some thirty-five miles below Morony, the 
farthest downstream of our dams; travel on the river above 
Fort Benton has been virtually non-existent. Fort Benton 
always was recognized as the head of navigation. 

11 2. The Fort Peck Dam has put an end to any possible in¬ 
terstate navigation, not only because of the physical struc¬ 
ture, but also because, according to War Department re¬ 
ports, the plan of operation of the Dam renders navigation 
impossible. The Fort Peck Dam is located about 180 miles 
west of and upstream from the North Dakota-Montana 
state line. 

“3. The stretch including the five falls of the Missouri 
near Great Falls, in the course of which the river under¬ 
goes a fall of 552.5 feet in 18.9 miles, according to govern¬ 
ment data, completely and permanently cuts off the river 
above from all open channel connections with the 

24 river below. 1 

“4. Additionally the existence of rapids and shal¬ 
lows above and below this reach, together with the reach 
itself, renders the stream above Fort Benton non-navigable 
both in fact and law. 

“5. No reasonable expenditure would render the stream 
navigable above Fort Benton. 

“6. The pioneers transported vast quantities of freight 
and large numbers of passengers up the river to Fort Ben¬ 
ton, but left the river at Fort Benton and transportation in 


i 
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an upstream direction from Fort Benton to Helena and 
nearby points was made by wagon by a circuitous and diffi¬ 
cult route, although the Missouri flows through the Helena 
Valley a short distance from that city. River transporta¬ 
tion ended at Fort Benton simply because proceeding above 
Fort Benton by river was not practicable. Cold and other 
products were sent from Helena to Fort Benton by land for 
the same reason; from Fort Benton they were shipped 
downstream by river. The physical situation was such 
that it was impossible, by customary or any mode of travel 
on water, to move freight or passengers on the river above 
Fort Benton. Improvements in water craft have not 
changed this situation, and there is no travel on the river 
today. Pleasure boating is limited to unrelated sections 
near Great Falls and the reservoirs filled by the dams 
25 of The Montana Power Company. 

The above are, generally speaking, the considera¬ 
tions which impel our conclusion that the Missouri River 
above Fort Benton has never been used and is not suitable 
for use for the transportation of persons or property in in¬ 
terstate or foreign commerce, cannot be made so by reason¬ 
able improvements, and, therefore, is not navigable water 
of the United States.” 

In conclusion, Mr. Examiner, I would say only that the 
New River case, which seems to be the outstanding case on 
the question of whether a stream is a navigable water of 
the United States had according to my recollection of the 
Supreme Court decision a maximum slope per mile in the 
steepest mile of 11.5 feet and in the next mile of 8.5 feet. 
With that decision as a precedent and knowing as a matter 
of historical knowledge which could be obtained from any 
history book in the United States and knowing from the 
fact of which this Commission had judicial knowledge that 
the great falls of the Missouri River have a height of at 
least 76 feet, and in many reports 96 feet, that other falls 
in this river in the same stretch have a height of 47 feet, 
that other falls have a height of 26 feet, others 22 feet, that 
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the overall slope of the river is 550 some odd feet in 19 miles 
—still with that kind of a situation the Federal Power Com¬ 
mission in advance of issuing its order to show cause 

26 told us that this was a navigable water of the United 
States, that it was susceptible of carrying commerce.! 

I 

Mr. Corette: To me, Judge Law, it is an absolute out¬ 
rage that citizens of the United States are expected to try 
their cases before judges who have told them before the 
trial just what the decision is going to be. I recognize that! 
this motion is unusual, that so far as I know from the cases, 
a similar motion was never made at the beginning of a trial; 
and I recognize further that there is no statute which spe¬ 
cifically says the Federal Power Commission can be dis¬ 
qualified, and for that reason we do not ask for a disquali¬ 
fication of the Federal Power Commission; but wei 

27 have asked in fairness, in justice, in equity, in 
morals, and in Constitutional law, that the Federal 

Power Commission dismiss this proceeding; then if it still 
has such a definite feeling about the issues, let it issue an 
order, or let it sue us in the United States District Court! 
where we should get a perfectly fair determination of the 
issues involved. I 

We would deeply appreciate your presenting this motion 
which has been filed in this proceeding to the Federal Power 
Commission, and we think, Mr. Examiner, that under the 
rules of the Federal Power Commission this motion should 
be ruled on by the Federal Power Commission before this 
case proceeds, because if the motion is ruled on in our favor, 
then anything done in this case would be a total and com¬ 
plete loss. 

Trial Examiner: We have come a long way from head¬ 
quarters to hear this case. I will be glad to present this 
to the Commission. I do not see any reason in my mind for I 
suspending proceedings meanwhile. I may say I think you 
will find as you proceed that you will have a fair hearing 
before the Federal Power Commission through the Trial 




Examiners’ Division. There are a great many things that 
have not been separated in the matter of procedure and 
correspondence which sometimes fails to distinguish be¬ 
tween action of the Commission staff and action of the Com¬ 
mission itself. I think that somewhat may be the 

28 source of your difficulty. A position taken by staff 
counsel, either prior to this hearing or during the 

hearing does not necessarily represent the position of the 
Commission and may never become the position of the Com¬ 
mission. 

Trial Examiner: I was curious as to the question of 
whether there were any government lands involved in the 
areas of these reservoirs or dams? 

Mr. Corette: There are certain of these dams on which 
we have old permits from the Department of Agriculture 
and the Department of the Interior. 

Trial Examiner: Then there are government lands in¬ 
volved ? 

Mr. Corette: I do not know that I can answer the ques¬ 
tion, Mr. Examiner. I can say that the correspondence 
leading up to the order to show cause did not raise any ques¬ 
tion about these permits which we have on the three plants 
in the vicinity of Helena. That is Canyon Ferry, Hauser 
and Holter. 

As to the Madison development which is brought into 
this proceeding there is some government land involved in 
that Madison development There is another proceeding 
pending before the Commission on an application of the 
Montana Power Company for a license for the Madi- 

29 son development. 

Trial Examiner: I presume as to those that are 
affected, which are on the Missouri River, you will during 
the course of the hearing be prepared to present evidence 
as to the existence or non-existence within the reservoir 
areas of government-owned lands? 
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Mr. Corette: We were following, Mr. Examiner, the es¬ 
tablished practice in courts of law, that the issues in this 
case were limited by the order to show cause, and by our 
answer to the order to show cause. We have not felt that 
any question was raised about the existence of these per¬ 
mits by the order to show cause or by our answer, perhaps 
with one explanation. There is brought in here, which has 
not been mentioned in my opening statement, but which is 
brought into the case by the order to show cause as ampli¬ 
fied and amended, that is, the order to show cause in general 
alleges that the Hebgen and the Madison developments of 
the Montana Power Company—maybe I better be careful 
about my wording here—I am reading from the order to 
show cause and the order amending and amplifying the 
order to show cause. 

Trial Examiner: You have worked them in together? 

Mr. Corette: Well, the supplement merely provided 
there should be an insert in the original. 

“On June 12, 1934, the Montana Power Company filed an 
application for a license from this Commission for 
30 two storage reservoirs on the Madison River known 
as the Hebgen and Madison developments, desig¬ 
nated as project No. 1274, which storage reservoirs are used 
to augment the low water flow through each of the seven 
power projects listed in paragraph (a) above; the license 
applied for has not been issued by the Commission for vari¬ 
ous reasons, and the issuance thereof may affect the licens¬ 
ing of the seven power plants referred to above. 

“the Hebgen and Madison storage reservoirs and ap¬ 
purtenant facilities located on the Madison River and des¬ 
ignated as Project No. 1274 are maintained and operated 
principally for the purpose of supplying water to each and 
all of the seven power plants of the respondent located in 
the Missouri River in Lewis and Clark County and in Cas¬ 
cade county, Montana; operation of the Hebgen and Madi¬ 
son storage reservoirs increases the amount of dependable 
capacity which it is possible to develop at the seven lower 
power plants, and also increases the annual power output 
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at each of said plants by enabling them to use water which 
might otherwise pass downstream nnnsed; the Hebgen 
and Madison reservoirs are essential parts of a complete 
unit contemplated by the definition of *‘ project” in the 
Federal Power Act; and the seven power plants of respon¬ 
dent located in the Missouri River near Helena and Great 
Falls, together with their dams, reservoirs and ap- 

31 purtenant facilities, and all of the project works and 
facilities included in the application for Project No. 

1274 should be authorized under the terms of the Federal 
Power Act as a complete unit of development. ’ ’ 

32 Our answer denies that and alleges that the joint 
application filed in 1274 for Hebgen and Madison has 

been withdrawn; that in lieu of the joint application a 
separate application would be filed for the Madison devel¬ 
opment alone. 

The statement of our position on that point is that the 
Hebgen development since I believe 1914 or 1916 has been 
covered by permit from the Department of Agriculture; 
that additionally application was made for Hebgen-Madi- 
son development, or at the time that application was made 
for the Hebgen-Madison development it was thought by 
the Company that we could save some money in the form 
of reduced rentals by taking licenses from the Federal 
Power Commission on Hebgen. We have now changed 
our mind and have withdrawn the application for Hebgen 
and stand on our power permit issued by the Department 
of Agriculture for Hebgen. 

Our answer denies that the Madison development has 
any of the purposes of any of the effects alleged in the 
order to show cause. There are government lands in the 
Madison development and we have an application pending 
for a license on that development. 

That is a fair statement of our position on that par¬ 
ticular point, Mr. Examiner. 
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38 Mr. Gatchell: Mr. Trial Examiner, of course, we 
are not prepared to deal with the motion to dismiss, 

having only been apprised of it when Mr. Corette made his 
remarks a few moments ago. It would seem to me ill prac¬ 
tice for counsel for the Montana Power Company at this 
late date, having been advised in 1943 of the order to show 
cause and having filed an answer, to now come in and ask 
that the Commission dismiss a proceeding where at con¬ 
siderable expense to the Commission the staff has come 
out prepared to proceed to present evidence upon the points 
as to 'which counsel raises question. 

I mention that because of his repeated assertion as to 
his own personal feelings in the matter. I do not doubt 
that he has these personal feelings, and I am not coming 
here to make any harsh representations with respect to 
Mr. Corette nor with respect to any of the gentlemen who 
may represent the Montana Power Company. I am coming 
here to present evidence called for by a Commission 

39 order with respect to the occupancy of a navigable 
stream and the occupancy of lands of the United 

States by the Montana Power Company which maintains 
two reservoirs and eight power plants without appropriate 
authority of Federal law. 

I would have to examine in some detail the matters re¬ 
ferred to by the motion to dismiss, but, in order that there 
may be no doubt that those particular items attached to 
the motion to dismiss are a part of the record, I ask that 
they be each considered as incorporated in this record by 
reference so that Mr. Corette might not at some future 
time feel he is going outside the record in his desire to 
refer to those matters specifically. 

He has attached to his motion to dismiss exhibits A 
through H and I ask that those be incorporated into the 
hearing record here by reference. 

Trial Examiner: Of course, those exhibits will be a part 
of the hearing record as part of the motion. It is your de¬ 
sire, if it can be stipulated by counsel, and I think perhaps 


i 
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that would be the best way to handle it, that this series of 
letters, Exhibits A to H—at least one of them is a release. 
Is there anything else besides the release and these letters 
involved there? 

Mr. Gatchell: He knows. I do not. 

Mr. Corette: We join in Mr. Gatchell’s request that the 
order to show cause, the order amplifying and 
40 amending the order to show cause and all the 
attached exhibits be included. 

Trial Examiner: The order itself is a part of the record 
and may be considered without anything further. 

Mr. Corette: I join in the request that the exhibits 
attached to the motion be included as a part of the record 
at this time and I will say that they are all copies of letters 
which are in the files of the Federal Power Commission in 
this particular proceeding. So that under the rules they 
are matters which can be referred to and incorporated in 
the record by reference. 

Mr. Gctchell: I wish to observe at this time—I make no 
point and propose to make no point of it—the lack of cer¬ 
tification of the authenticity of the copies submitted. Our 
rules call merely for the submission of true copies of them, 
and having been presented by counsel for the company, I 
assume these to be correct copies. 

Trial Examiner: We will presume that counsel would 
make such a statement. That is what I wanted to cover 
by stipulation of counsel that they may be received in evi¬ 
dence by reference as Item A by reference to this motion 
that they present . 

Mr. Gatchell: Yes. 


41 Trial Examiner: If there is no objection, they will 
be considered in evidence as Item A. 

Mr. Gatchell: The next item to which I would like to 
refer has to do with due process which so greatly disturbs 
counsel for the Montana Power Company. Far from being 
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a country lawyer, I have found Mr. Corette to be possessed 
of an astute, keen legal mind, fully versed in the intricacies 

of administrative law as it is at the present time being 

• * 

practiced. j 

Trial Examiner: I do not know whether that is incon¬ 
sistent of him or not. Some of the best lawyers of the 
country are country lawyers. 

Mr. Gatchell: I just wanted the trial examiner to under¬ 
stand that I do not intend to sit idly by and have statements 
like that appearing to be accepted by Commission’s coun¬ 
sel. Had he less ability, had he less foresight, had he less 
knowledge of the law than would be implied by his state¬ 
ments, I might sit still; but I have found few attorneys his 
equal in either the presentation of evidence or the making 
of motions. 

The only respect in which I can feel that he has very 
sadly neglected the interests of the public is in his failure 
to bring the motion to dismiss before the Federal 

42 Power Commission long prior to the setting of this 
hearing, or, at least, prior to the time when staff 

counsel and other members of the Federal Power Commis¬ 
sion staff had come out here to the hearing. I think that i 
is very negligent and cannot be excused. 1 

43 Now laying aside the technical presentation which 
his motion makes and coming to the issues that are 

presented in this hearing, I ask that that hearing record 
not only include the orders in Docket IT 5840, which is the 
docket designation given to the show cause proceeding, but 
also those applications and orders which have been adopted 
in what has been designated as Project No. 1274, a pro¬ 
ceeding wherein the Montana Power Company filed an 
application on June 13, 1934, and subsequently revised it 
for a license for the Hebgen and Madison Developments, 
and, as Mr. Corette stated, they subsequently filed a re¬ 
quest to withdraw the application for the Hebgen Develop¬ 
ment, and stated they would file an application for license 

for the Madison Development alone. 

✓ 
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The application for withdrawal has not been acted upon 
by the Commission, nor has the Montana Power Company 
filed a separate and distinct application for the Madison 
Development alone. 

I beg your pardon. I beg your pardon, Mr. Trial Exam¬ 
iner. I have misstated that. We have not acted upon the 
application for withdrawal, but the application for the 
Madison Development was filed. I apologize to Mr. Corette 
and the other gentlemen. 

Trial Examiner: Is that under the same number as the 
previous application? 

Mr. Gatchell: I cannot answer that question. I 
44 don’t know whether Mr. Corette can or not. 

Mr. Corette: We can’t agree to this offer. At this 
time, Mr. Examiner, we would object to including in this 
record any form of Application 1274, that being an appli¬ 
cation which has been withdrawn by the Montana Power 
Company. We further object to Mr. Gatchell’s statement 
that the Company filed a request for leave to withdraw the 
application. I may not have used his exact words. The 
Company filed no such request. The Company filed an 
instrument, which, I recall, was entitled, “Withdrawal of 
Application.” It was exactly the same kind of instrument 
which we would file in a court if we were dismissing a case. 
It was merely a praecipe dismissing the application in 
effect. So, we object at this time to the inclusion in this 
record of any matter in 1274 relating to the application 
made by the Montana Power Company in 1274 for the 
Madison and Hebgen Development and particularly to any 
part of that application which relates to the Hebgen De¬ 
velopment, that having been withdrawn, the entire appli¬ 
cation having been withdrawn. 

We make no objection to including in this proceeding the 
new application which was filed for a license on the Madi¬ 
son Development, but my reason is that we certainly didn’t 
file that in 1274; we merely filed a new application, and 
our objection to 1274 is based on the grounds that it is in- 
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competent, irrelevant and immaterial and definitely not 
within the issues of the proceeding which is being 
heard. 

45 Trial Examiner: Well, it is not a matter of agree¬ 
ment, Counsel, so we will pass it at the present time 

and let it come up in the matter of presentation of the 
evidence. 1 

Mr. Gatchell: I also ask that the Commission’s order of 
March 14, 1930—that should be 1939, March 14, 1939, in 
the matter of Project No. 1274, entitled, “An Order Author¬ 
izing Issuance of License for Major Project,” be incorpo¬ 
rated into the present record by reference, and that also 
is with respect to Project 1274, but it is not the application. 
Trial Examiner: I see; 

Mr. Gatchell: It is separate. 

Trial Examiner: That is the Commission’s Order! 

Mr. Gatchell: That is the Commisison’s Order, yes, sir. 
I am, frankly, at a loss to understand any possible objec¬ 
tion Mr. Corette could have to inclusion of the application. 
If he has misstated something in the application, if he has 
something to conceal, then, obviously, it should not be in. 
Trial Examiner: I didn’t want to rule on it at this time. 
Mr. Gatchell: I understand. 

Trial Examiner: When we are not in the matter of pre¬ 
sentation of evidence. 

Mr. Gatchell: I understand that. 

Mr. Corette: Mr. Examiner, I think I should object to 
Mr. Gatchell’s statement: If we have something to 

46 conceal We are certainly within our rights here in 
objecting to any matter w T hich we think is not within 

the issues of this case. There is no inference by such 
objection that there is anything in it which anybody wants 
to conceal. The only inference that can be drawn is that 
it is not within the issues of this case. 

I further think it appropriate to object to all inferences 
which Mr. Gatchell makes to the statement that I made 
that we lawyers here from Montana are country lawyers. 


* 
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That is a common designation of lawyers who practice in 
small towns of this kind, and there is no inference that a 
country lawyer doesn’t know the law T or that he can’t take 
care of himself. There may be an inference that he is 
not completely versed in these administrative proceedings, 
but we will bank these country lawyers against big city 
lawyers, or any other kind of lawyers, and we think they 
will get along all right. 

Mr. Gatchell: So do I, Mr. Corette, and that is why. I 
was wondering at your characterization. 

Trial Examiner: I think I previously stated my stand 
in that regard. 

Mr. Corette: Is this Order offered in evidence ? If it is, 
we should have the right to object to it. 

Trial Examiner: It is not considered as an offer at this 
time, because there is an objection stated. 

Mr. Gatchell: Now, if I may proceed with the con- 
47 elusion of my statement, what it is we propose to do 
in this proceeding, having just complimented Mr. 
Corette’s legal ability, I don’t wish to say this to appear 
as a reflection, but I do think he has somewhat overlooked 
the provisions of the Commission’s orders in this proceed¬ 
ing, IT 5840, the order to show cause and the order modify¬ 
ing that, adopted October 5, 1943, and under those orders 
we propose to show that the Missouri River throughout 
its entire length is a navigable w-ater of the United States. 
The entire length of the Missouri River would be compre¬ 
hended from Three Forks to its mouth in the Mississippi, 
just above St. Louis. 

We will attempt to show that even if the seven power 
plants located between Three Forks and Ft. Benton are 
not located in a section of the River which may be called 
a navigable portion of a navigable stream, that those 
projects and the Madison and Hebgen Reservoirs affect the 
navigable capacity and the interests of interstate com¬ 
merce below T Ft. Benton. 
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We will also attempt to show that the Hebgen, Madison, 
Canyon Ferry, Hauser and Holter Projects occupy lands 
of the United States. 

We will also attempt to show that all nine developments 
from Hebgen through Morony are operated as a unit, and 
that one isolated plant or reservoir may not be picked out 
of that unit and considered separately; that if any of the 
plants are subject to license, they must all be licensed 
together. i 

48 Now, that is the position which we shall take, and 
I am not making any further statements with respect 

to it except that when we come to the presentation of evi¬ 
dence, the evidence will be presented under one of those 
categories. : 

• • * • • • • • • • : 

Mr. Corette: Mr. Examiner, I would like to say at this 
time, so that we will not be accused of not recalling it to 
your attention, that we can see nothing in this Order to 
Show Cause, or in the Order Amplifying and Amending 
Order to Show Cause which relates to effect on navigable 
capacity of any downstream operation, and we can see 
nothing in this Order to Show Cause, which raises any 
question regarding the occupancy of public lands, and that 
if and when evidence is presented on those features, we 
will find it necessary to object to that evidence. 

I should further say that we have prepared our case 
based on what seemed to us to be the outer limits of the 
Order to Show Cause, without those two items 

49 being included, and that it would therefore be im¬ 
possible at this time for me to tell whether we would 

be in a position to present any evidence on those points, 
which we have conceived to be entirely outside the scope 
of the Order to Show Cause. We will do what we can, but 
until we see what evidence Commission Counsel offers, 
and whether it is allowed, we will be unable to know 
whether we could be prepared on those points, which are 
new to this case. 












Mr. Corette: In addition, we cannot agree to Mr. Gat- 
chell’s statement that it is an issue in this case, if all these 
plants are operated as a unit, they must be licensed as a 
whole. I think it could be said all plants in every hydro¬ 
electric system are operated as a unit, but we certainly see 
nothing here which indicates that they must be licensed 
as a whole because of the fact that they might be operated 
as a unit. 

We do recognize, of course, the allegations regarding the 
relationship between the Madison Development and those 
down the stream. 


54 Mr. Gatchell: May I ask: Would the Trial Exam¬ 
iner object to having the staff of the Commission 
Counsel proceed with the presentation of the evidence? 

Trial Examiner: Not in the least, if that is agreeable 
with Counsel. I presume it is. 


58 Mr. Costello: I first ask to have marked for iden¬ 
tification an amended map of the reservoir of the 
Missouri River Power Company at Canyon Ferry, Mon¬ 
tana. The legend of the map states that this is filed in the 
United States Land Office. 

Trial Examiner: What is the date of it? 

Mr. Costello: The date of the map—the date of submis¬ 
sion by Mr. Hauser, who submitted the application, was 
March 8, 1905. The approval of the Interior Department 
was subscribed on this map on April 15, 1905, and further 
notation that it was noted on the tract books on April 19, 
1905. 

This map was furnished to the Company about a month 
ago. 

«••••••••# 

Trial Examiner: You are not offering it in evidence. It 
will be marked as Exhibit 1 for identification. 
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59 Mr. Costello: All right. I offer the Canyon Ferry 
map, which has been marked for identification. 

Mr. Corette: Mr. Examiner, at this time the Company 
objects to the introduction of any and all evidence in this 
proceeding on each and every ground stated in the Motion 
to Dismiss this proceeding. j 

In addition, the Company objects to the right-of-way map 
or document marked for identification as Commission’s 
Exhibit 1, on the following grounds and for the following 
reasons : 

First, That the exhibit has no bearing on any issue in 
this case; 

Second, That the exhibit is incompetent, irrelevant and 
immaterial and that it does not prove or tend to prove any 
issue which is raised by the Order to Show Cause in this 
case. ! 

I will say, Mr. Examiner, we have no objection to the 
form or the veracity or anything of that nature. 

Mr. Gatchell: Mr. Trial Examiner, as to the scope 

60 of this hearing, we felt it desirable to meet that issue 

at an early point. j 

The Order of July 27, 1943, in Docket No. IT 5840 states 
in paragraph (g) that it appears to the Commission that 
“each of the seven power projects listed in paragraph (a) 
above”—and those are the seven Missouri River points— 
“was constructed and is operated and maintained for the 
purpose of developing hydroelectric power without any 
permit or valid existing right-of-way granted prior to June 
10, 1920, or any license granted pursuant to the Federal 
Water Power Act or the Federal Power Act, and the oper¬ 
ation and maintenance of each of said power projects has 
been and is in violation of the Federal Power Act.” 

Section 23 (b) of the Federal Power Act contains an 
opening sentence reading as follows: 

“It shall he unlawful for any person, state or munici¬ 
pality, for the purpose of developing electric power, to con¬ 
struct, operate or maintain any dam, water conduit, reser- 


i 
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voir, power house, or other works incidental thereto across, 
along or in any of the navigable waters of the United 
States, or upon any part of the public lands or reservations 
of the United States—” and so forth—“except under and 
in accordance with the terms of a permit or valid existing 
right-of-way granted prior to June 10, 1920, or a license 
granted pursuant to this Act.” 

61 It seems to me that comprehends briefly the situ¬ 
ation that is presented at Canyon Ferry and the 

other projects which will be shown as occupied lands of the 
United States. 

In addition to that, in the Order of October 5, 1943, 
amending the original show cause order, the Commission 
added to one of the paragraphs of that original order three 
clauses, one of which reads: 

“The Hebgen and Madison Reservoirs are essential 
parts of a complete unit of development of the Missouri 
and Madison Rivers as contemplated by the definition of 
4 project’ in the Federal Power Act, and the seven power 
plants of Respondent located in the Missouri River near 
Helena and Great Falls, together with their dams, reser¬ 
voirs and appurtenant facilities and all of the project works 
and facilities included in the application for Project No. 
1274 should be authorized under the terms of the Federal 
Power Act as a complete unit of development.” 

Now, under either ground, it is our feeling that the Com¬ 
mission should consider the Canyon Ferry Development, 
namely, as occupying lands of the United States, or as 
being a part of a complete development. Up to the present 
time, no evidence has been presented to the Commission 
upon which it could decide whether or not that is so. 

The part of the orders to which I have referred is, it 
appears, in the appearing clauses of the orders. It 

62 does not appear as a finding by the Federal Power 
Commission, nor does it appear as an order. The 

Commission merely says: “It appears that—” And it 
would be my feeling that in order to see whether that is so, 
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the Commission would want evidence. That is what we are 

i 

proposing to produce, and that is the relevance of the 
pending exhibit. 

Trial Examiner: Any other objections anyone desires to 
state? 

Mr. Corette: Mr. Examiner, I am not sure that we under¬ 
stand exactly what Commission Counsel seeks to prove by 
this. It is our position that the Order to Show Cause and 
the Order Amending and Amplifying the Order to Show 
Cause must be read in its entirety, that as you read a, b, c, 
d, e and f, and as you read the correspondence which is 
referred to herein, you find nothing but allegations relating 
to the question of whether this river is a navigable river 
of the United States—or a navigable water of the United 
States. 

Then in (g) you find, in effect, that part of Section 23 (b) 
which Mr. Gatchell has read, the legal conclusion. And 
then you go on to the ordering part of the Order to Show 
Cause. 

We have had at least one other instance in which the 
Commission raised the question of the occupancy of public 
lands, and we received an Order to Show Cause which 
alleged that “the following public lands located on the 
Thompson.Falls Development are all public lands/’ 
63 They were described and then and there was an 
allegation that there was no authority for their occu¬ 
pancy and that we should have a license, which we applied 
for without contest. 

I just don’t understand what the copy of the right-of-way 
issued by the Department of the Interior, authorizing the 
occupancy of the public lands, has to do with the situation. 
It seems to me it doesn’t prove anything in the Order to 
Show Cause, that there is no issue on that, and I don’t 
know what he seeks to prove by that, sir. 

Trial Examiner: I don’t think the question of the Order 
to Show Cause as to whether the Company can get a license 
is to be limited to the one question of the navigability here 
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at a particular point. I will have to overrule your objec¬ 
tion and admit Exhibit No. 1 in evidence. 


Mr. Corette: Do we have to take an exception? 

Trial Examiner: An exception is automatic. 

Mr. Corette: We don’t have to ask for an exception each 
time? 

Trial Examiner: No. When an objection is overruled, the 
exception is automatic. 

64 Mr. Costello: The second item I have involves the 
Hauser Dam and Hauser Lake. This plat was filed 

by a predecessor of the Montana Power Company, the 
Helena Power Transmission Company. 

*••••••••• 

Mr. Costello: This plat was submitted to the Interior 
Department on the 6th of December, 1906. Approval for 
the occupancy of the lands, or the plat, was given by the 
Secretary of the Interior on January 19, 1907. This is a 
similar map to the map which has been offered covering 
Canyon Ferry. 

Mr. Costello: I now offer it in evidence as Exhibit 2. 
Trial Examiner: Any objection? 

Mr. Corette: The Company objects to Commission’s Ex¬ 
hibit 2 on the grounds and for the reasons that it is incom¬ 
petent, irrelevant and immaterial, and that it does not 
prove or tend to prove any issue in this case; second, that 
it relates to a matter not covered by the Order to Show 
Cause in this case as amplified and amended; third, that 
it apparently is offered under paragraph (g) of the 

65 Order to Show Cause, which is nothing but a state¬ 
ment of a legal conclusion, which the Order to Show 

Cause indicates follows paragraphs (a) to (f) of the Order 
to Show Cause. 
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Trial Examiner: Any other objections ? If not, the objec¬ 
tion is overruled and Exhibit No. 2 is received in evidence^ 
You have an automatic exception. 

«••*••*••• 

Mr. Costello: The third item is a plat of a similar nature 
to those two which have already been received, which re¬ 
lates to the Hebgen Development of the Montana Power 
Company. This plat was submitted to the Interior Depart¬ 
ment on or about August 10, 1906. The approval of the 
Secretary of the Interior was subscribed on the plat on 
December 6, 1907. 

Trial Examiner: December 6, 1907? 

Mr. Costello: Yes, sir. This plat is in the same category 
as those two previously offered, and it is now offered as 
Commission’s Exhibit 3. 

Trial Examiner: Is there any objection to receiving this? 

Mr. Corette: The Company objects to the Commission’s 
Exhibit 3 on the following grounds and for the following 
reasons: ! 

First, that this exhibit is an entirely different classifi¬ 
cation than Exhibits 1 and 2, in that it is not an ex- 
66 hibit which relates to any of the seven Missouri 
River plants referred to in paragraph (g) of the 
Order to Show Cause; 

Second, that the exhibit does not prove or tend to prove 
any issue in this case; 1 

Third, that the exhibit is entirely incompetent, irrele¬ 
vant, and immaterial to any issue in this case; 

Fourth, that there has been no foundation laid as to 
whether this exhibit is a right-of-way issued by the Depart¬ 
ment of Interior, which is now in existence or in effect; and 

Fifth, that this exhibit has nothing to do with the appli¬ 
cation for license on the Madison Development, which is 
referred to in the pleadings. 

# * * • • • • • • :» 
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Trial Examiner: Exhibit No. 3 will be marked for 
identification at this time. 


Mr. Costello: I do wish to offer that tabulation now for 
identification, only. It is headed “ Tabulation of Descrip¬ 
tions of Lands of the United States and Lands in 
68 which the United States Retains an Interest, Occu¬ 
pied by or Affected by the Operation of the Projects 
of the Montana Power Company on the Missouri and 
Madison Rivers, ’ ’ and I will hold up offering it in evidence 
until I can supply the remainder of the maps to which it 
relates. But I would like to have it marked for identifi¬ 
cation. 

Trial Examiner: Marked Exhibit 4 for identification. 

70 Mr. Costello: At this time we are going to offer in 
evidence some materials relating to the authoriza¬ 
tions of the various plants starting with Canyon Ferry. 

Before I get into Canyon Ferry authorization, I would 
like to mention in the record that the original authorization 
for Canyon Ferry is found in an Act of Congress of June 3, 
1896, and that citation is Volume 29, page 202—29 Stat. 
202, Chapter 314, an act making appropriations for the 
construction, repair and preservation of certain public 
works on rivers and harbors, and for other purposes. 

In connection with the Canyon Ferry authorization, we 
have obtained copies of correspondence with the War De¬ 
partment by the predecessor company of the Respondent, 
namely, the Helena Water and Electric Power Company, 
and I will now identify that letter addressed to the Helena 
Water and Electric Power Company, June 5, 1896 as the 
date line, and signed by the Acting Secretary of War. The 
letter acknowledges a petition for permission to erect a 
dam by this Company in or near the Black Rock Canyon on 
that part of the river forming the boundary line between 
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Lewis and Clark and Meagher Counties in the State of 
Montana. 


71 Mr. Costello: The second item is a letter from Mr. 
J. T. Fanning, who is described as the consulting 

i 

engineer of the Helena Electric and Water Power Com- 

j 

pany in Minneapolis, to the Secretary of War; and this 
letter is dated August 20, 1896. 

In addition to the letter which was sent by Fanning to 
the War Department, the War Department, in its custo¬ 
mary manner, has affixed several endorsements of various 
persons to whom the letter was referred; namely, the act¬ 
ing chief of engineers and other officers. 


72 Mr. Costello: This package of documents consists 
of seven pages, and at the end of that ^proup is ap¬ 
pended the Secretary of the Interior’s authorization for 
the occupancy of the lands at Canyon Ferry. 

Now, that authorization has been taken from the Canyon 
Ferry map which is already in evidence, but, as you know, 
the map is so large that we took only the certificate of theI 
Secretary of the Interior himself. 

i 

Trial Examiner: Is there any objection to the receipt of 
this matter into evidence? 

Mr. Corette: The same objection is made to this as was 
made to Exhibit 1, of which this is a part, and the same 
objection to the two letters which are the first part of this 
exhibit. 

Mr. Glover: I would like to add this, Your Honor, to 
the objection: No place in the Order to Show Cause is 
the occupation of public lands mentioned or raised as an 
issue. In the supplemental order there is a bald conclu¬ 
sion of law that the lands are occupied in violation of law. 
That neither adds nor detracts from the allegations of ulti¬ 
mate conclusions in the Order to Show Cause. 

Counsel comes along and says that because the Act pro¬ 
vides that licenses must be had for the occupation of 
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73 public lands that, therefore, the allegation that sites 
are occupied in violation of law is an allegation that 
public lands are involved in the issue. Aside from that bare 
and bald conclusion of law, there is nothing involved in the 
pleadings that would indicate in any respect that public 
lands are an issue in this case. 

It is further evidence of the things that were referred to 
by Mr. Corette in his motion to dismiss, fairness in pro¬ 
ceedings; and we object upon the further ground that in 
injecting at this time the issue of public lands, it is not 
fair, does not follow even the fundamental rules of plead¬ 
ings, and it injects issues that could not be anticipated by 
the parties, and as to which they would not be advised. 

If Your Honor can find public lands mentioned in one 
place, I will get a new pair of glasses. 

Trial Examiner: Do you desire to state anything fur¬ 
ther? 

Mr. Costello: No, sir. I will offer this exhibit in evi¬ 
dence now. It has not been previously marked for identi¬ 
fication, due to an inadvertence on my part, but I will offer 
it as Commission’s Exhibit 5, an eight-page document con¬ 
taining copies of correspondence with the War Department. 


74 Trial Examiner: I will admit Exhibit 5, with an 
automatic exception noted by Counsel. 


75 Mr. Costello: I will take up, next, the Holter proj¬ 
ect Holter project was originally authorized by an 
Act of Congress dated April 12,1906, the statute citation 34 
Stat 912. I have here to be marked for identification a 28 
page set of documents comprising War Department ap¬ 
proval for the Capitol City Improvement Company to build 
a dam, an instrument by which this was transferred to an¬ 
other company, the Capital City Power Company, and, 
finally, the joint final power permit which was issued by the 
Department of Agriculture and the Department of the In- 
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terior to the Montana Power Company, the latter permit 
having been issued on the 22 day of April, 1920. 

I now offer this set of documents in evidence.. 

• « • • * • • • • • i 

77 Mr. Corette : The company objects to each and j 
every part of Commission Exhibit 6 for identification 

on the grounds and for the reasons, 

First, that this exhibit does not contain any material 
which in any way tends to prove or disprove any issue in 

this case; j 

Second, it is entirely incompetent, irrelevant and imma¬ 
terial ; 

Third, the statement of purpose given by counsel to the 
effect that an attack would be made on the joint final power 
permit included in Commission’s Exhibit 6 on the theory 
that all seven projects on the Missouri River are part of 
one development is contrary to law and contrary to the alle¬ 
gations in the order to show cause in this case; 

Fourth, that no foundation has been laid for the offering 
of this exhibit in evidence. ; 

• • • • • • * • • • 

i 

Trial Examiner: Ruling will be reserved. 

78 Mr. Corette: We add as a grounds of objection! 
the additional ground, that as a matter of law this 

Commission does not have the right to attack a permit is¬ 
sued by another department of the United States Govern¬ 
ment, and for that reason the offering of this exhibit is en¬ 
tirely contrary to law. 

We feel very strongly on that point, Mr. Examiner. If 
these people under these pleadings intend to inject into this 
case the question of whether the joint final power permit 
issued to the Montana Power Company, which has been in 
existence for some 30 years, is not valid and existing, then, 
certainly, we are entitled to notice of it in advance and to 
the opportunity to proceed in whatever way we might find 
appropriate to stop that kind of practice in this case. 
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We do not believe that the Federal Power Commission 
in this proceeding can attack a permit which has been is¬ 
sued bv both the Secretary of the Interior and the Secre- 
tary of Agriculture, without either the Secretary of the In¬ 
terior or the Secretary of Agriculture being parties or hav¬ 
ing any opportunity to be heard on that point. 


79 Mr. Costello: I will now take up the relevant ma¬ 
terials on Hauser and the authorizations previously 

granted for that project. 

The Hauser dam was built under authorization which was 
contained in a special Act of Congress approved on June 
8,1894. This Act, which is set out as 28 Stat. 91, is a fifty- 
year authorization to the Missouri River Power Company. 
I ask that this group of documents comprising five pages 
be marked for identification as Commission Exhibit 

80 No. 7. 


Mr. Costello: Exhibit No. 7 for identification is copy of 
the approval for the dam of the Missouri River Power Com¬ 
pany by the Secretary of War. In addition is included a 
special privilege agreement issued to the Helena Power 
Transmission Company which in the chain of title was suc¬ 
cessor to the original company. This special agreement 
was issued by the Department of Agriculture. 

Trial Examiner: Do you mean that that was the success- 
sor intermediate to the present owner? 

Mr. Costello: I do. The last document in this group is 
the certificate from the plat for the Hauser dam, approved 
by the Secretary of the Interior, dated January 19, 1907. 
This group of documents is in the same category as the 
others offered on the other dams and they are now offered 
in evidence as Commission’s Exhibit No. 7. 

Trial Examiner: Any objection to this exhibit? 

Mr. Corette: Company objects to Commission’s Exbibit 
7 on the following grounds and reasons: 
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First, that it is entirely irrelevant, incompetent and im¬ 
material ; 

Second, that it does not prove or tend to prove any issue 
which is involved in this case; 

Third, it serves no purpose in connection with this 
81 case, and that it is, apparently, from statement made 
by counsel as to Exhibit 6, another effort to question 
in this case the special privilege agreement issued by the 
United States Department of Agriculture; 

Fourth, no foundation has been laid for the introduction 
of this exhibit, and no foundation has been laid to show that 
this exhibit has any bearing on any feature involved in this 
case; .- j 

Fifth, it is also an attempt, according to statement of' 
counsel as to Exhibit 6, to bring into question in this case, 
a Department of Interior right-of-way, which is the last 
sheet and which is incorporated as a part of this exhibit, 
constituting a collateral attack on that, which is contrary 
to law, and 

Sixth, that the offer of the exhibit is contrary to law. 


Trial Examiner: The Trial Examiner will rule that Ex¬ 
hibit No. 7 may be received in evidence. You have your 
automatic exception. 


Mr. Costello: I will now discuss the authorization 
involved in the Hebgen reservoir. 

The Hebgen reservoir was originally authorized by the 
Secretary of the Interior on December 6, 1907. That plat 
has also been submitted for identification as Commission 
Exhibit No. 3. That approval of the Secretary of the In¬ 
terior was given under the Acts of March 3,1891, and May 
11, 1898. I do not have the statute citation. 

• •••••••• • 


i 

i 
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Mr. Costello: I ask that this group of documents com¬ 
prising 19 pages covering authorization on the Hebgen res¬ 
ervoir be marked for identification as Commission Exhibit 
No. 8. 

• ••#••••♦* 

Mr. Costello: This exhibit is composed of a final power 
permit issued by the Department of Agriculture to the Mon¬ 
tana Reservoir and Irrigation Company, a power stipula¬ 
tion dated January 9, 1913, also involving Montana Reser¬ 
voir and Irrigation Company; a special use permit from the 
Department of Agriculture to the Montana Reservoir 

83 and Irrigation Company. The last page of the ex¬ 
hibit is an extract from the plat which I have already 

mentioned as having been identified as Commission’s Ex¬ 
hibit No. 3, w T hich has not yet been received in evidence. 

Trial Examiner: Any objection to the receipt of this ex¬ 
hibit? If so, are the objections similar to the previous 
ones? 

Mr. Corette: May we ask, Mr. Examiner, if the purpose 
of this is also to raise some question regarding the validity 
of the final powder permit and the power stipulations which 
are a part of this exhibit ? 

Mr. Costello: The answer to that question, Mr. Exam¬ 
iner, is yes, and the further purpose is to show that no 
transfer to the present company, the present respondent, 
has ever been approved. 

Mr. Corette: I may say the exhibit shows nothing about 
transfer. The company in light of that statement objects 
to Commission’s Exhibit No. 8 on the following grounds 
and for the following reasons: 

First, that it is entirely incompetent, irrelevant and im¬ 
material ; 

Second, that it tends to contain material w T hich is not 
within the issues of the order to show cause, and the order 
to show cause as amplified and as amended, and the 

84 answer in this case; 
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Third, that it constitutes a collateral attack on a 
final power permit and a .power stipulation issued by the 
United States Department of Agriculture, which is con¬ 
trary to law; 

V 7 

Fourth, that it constitutes a collateral attack on a right- 
of-way permit issued by the Secretary of the Interior, such 
collateral attack is contraiy to law; 

Fifth, that the exhibit in its entirety has no bearing on 
this proceeding and is contrary to the law involved in this 
proceeding. , : 

Trial Examiner: May I inquire whether, in your opin¬ 
ion, this exhibit does correctly represent the history of the 
construction and operation of these projects? 

Mr. Corette: In my opinion, so far as the history of the 
construction and operation of these projects are concerned, 
it is not sufficiently material to this case to do anything; 
other than clutter up the record. In this exhibit is the old 
1908 right-of-way of the Department of the Interior, and I 
fail to see where it could have any possible or conceivable 
bearing in this case, even if it were within the issues, which 
I think it is not. 

Trial Examiner: You mean that right-of-way is no long¬ 
er applicable? j 

Mr. Corette: That is my thought, yes. 

85 Trial Examiner: The Trial Examiner will reserve 
ruling on that. Some of these exhibits are a little 

long. 

i 

Mr. Costello: The material which has already been of¬ 
fered completes the historical background of the authoriza¬ 
tions for the plants upon which we have been able to obtain 
information. I w^ould like at this time, however, to mention 
one statute which has not been previously mentioned. It 
is an Act of Congress of February 20, 1907. The statute 
citation is 34 Stat. 912, in which permission was 

86 given to the Missouri River Improvement Company 
to build a dam in the Missouri River, which could be 


i 
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identified as either Ryan or Volta; but we have been unable 
up to this time to connect that Act with either of those two 
dams. It is mentioned at this time, however, because it is 
an authorization by the Congress for the building of dams 
in that vicinity. 

Mr. Corette: Are you going to some other matter now! 

Mr. Costello: No. This morning we were held up on a 
couple of exhibits because I was not able to supply the maps 
that would bring out the full story. I can do that now. 

Commission’s Exhibit No. 2 so far consists of a plat of 
the Hauser development authorized by the Secretary of the 
Interior. That exhibit was complete as far as we can go. 
In connection with Hebgen, however, which is Exhibit No. 3 
I mentioned at the time we were going to supply copies of 
the maps which have been furnished by the company in con¬ 
nection with their application on project No. 1274. These 
maps comprise three sheets. 

Trial Examiner: May I inquire if this relates to the Heb¬ 
gen project? 

Mr. Costello: These three sheets I have here all relate 
entirely to the Hebgen situation. 

Trial Examiner: Can they be distinguished as between 
each other? 

Mr. Costello: Yes. The writing on the legend is 
87 marked sheet No. 1 of 5 sheets; sheet number 2 of 5 
sheets; and sheet No. 3 of 5 sheets, Exhibit K; and 
the legend also states: “This map and field notes are oart 
of application for license made by undersigned this 4th day 
of June, 1934;” and signed by Mr. Kerr, President and 
General Manager of the Montana Power Company. 

I ask that it be marked for identification with the same 
mark and as a part of Exhibit No. 3. 

Trial Examiner: This comes from a different source 
than No. 3? 

Mr. Costello: Yes. 

Trial Examiner: I do not believe it would be advisable 
to tie them to No. 3. I think it would be better if these 
were marked 9a. b and c, taking the next number. 
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Mr. Costello: Very well. I ask that they be marked for 
identification accordingly. 

Trial Examiner: Sheet No. 1 will be marked 9a; sheet 2 
9b and sheet 3 9c. 

• ••••••••• 

89 Mr. Costello: I would like to have marked for 
identification as Commission’s Exhibit No. 10a, b and 

following—no, just 10a and b, two sheets of maps involving I 
the Madison reservoir of the Montana Power Com- 

90 pany. These maps were also submitted in connec¬ 
tion with the application of the company for project 

No. 1274, and the comments I made in connection with Ex¬ 
hibits 9a, b and c for identification apply equally to this 
group of two maps. 

Trial Examiner: What distinguishing marks do they 
have? 

Mr. Costello: These two maps are similarly marked to 
those previously marked for identification. However, these 
are marked as Exhibit K, sheet No. 4 of 5 sheets and Ex¬ 
hibit K, sheet No. 5 of 5 sheets. Then, of course, notation 
is found on each of the maps that they are the map and field 
notes and are a part of the application for license made 
by undersigned on the 4th day of June, 1934; signed by Mr. 
Kerr, President and General Manager of the company. 

Trial Examiner: They will be marked as Exhibits 10a 
and 10b for identification, sheet No. 4 being 10a and sheet 
No. 5 being 10b. 

• * • * • • • • 

91 Mr. Costello: I would like to have marked for 
identification as Commission’s Exhibits 11a, lib and 

11c three maps which are descriptive of the Holter project 
of the Montana Power Company. These maps carry the 
identification of Exhibit J-6, J-7 and J-8. They were sub¬ 
mitted to the Secretary of the Interior in connection with 
the joint final power permit which was issued for Holter 
and which I have previously presented for identification 
here. i 



Trial Examiner: They will be marked as 11a, lib and 
11c respectively in order. The one which bears the 

92 designation J-6 will be 11a; J-7 lib and J-8 will be 

11c. 

• ••••••#•• 

Mr. Costello: At this time I am going to offer in evidence 
the tabulation showing the government-owned land in these 
reservoirs and projects which has been previously marked 
for identification as Commission’s Exhibit No. 4. • As you 
will recall, Mr. Examiner, you did not wish to pass on this 
tabulation until all of the maps involved had been offered. 
They have all been offered now, either for identification or 
in evidence. 

Trial Examiner: They have all been offered. Some of 
them have not been offered. I think for reasons which 
might affect the tabulation I will suggest that ruling be de¬ 
ferred on the tabulation. There is no use taking time now 
receiving the objections. 

• ••••••♦•• 

93 Mr. Corette: We w T ould like to make a motion at 
this time in connection with the case as a whole, 

which is caused by the introduction of these exhibits and by 
the rulings of the Examiner thereon. 

Trial Examiner: All right. 

Mr. Corette: We have designated this motion as a motion 
to segregate this proceeding into three separate and dis¬ 
tinct proceedings. 

• ••••••••* 

[Here Mr. Corette read the Motion to Segregate which is 
printed commencing at p. 29 of this Joint Appendix.] 

*•••••#••• 

112 Trial Examiner: However, insofar as the motion 
is concerned and as it is addressed to the Trial Ex¬ 
aminer as going to segregation wdthin the limits of the one 
proceeding, Docket No. IT-5840, the Trial Examiner rules 
against the motion, and you have your automatic exception. 
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116 Mr. Costello: I ask that there be marked for iden¬ 
tification as Commission’s Exhibit 12, an eighteen- 

page set of memoranda and letters relating to the issuance 
of the power stipulation which was entered into by 

117 the Montana Reservoir and Irrigation Company and 
the Forest Service in connection with the Hebgen 

Reservoir. 

These letters have all been obtained from the files of the 
Forest Service; that is, the regional forester in Missoula. 
Copies have been previously furnished to the Respondent. 

*••••••••« 

» 

Mr. Costello: In this set of documents are letters both 
from the Company to the Forest Service and from the Ser¬ 
vice—the Forest Service—to the Company, and also a mem* 
orandum which was an interoffice memorandum written bv 

m- 

Mr. E. W. Kramer, district engineer. 

• ••••••••• 

118 Mr. Costello: I now offer it in evidence as Com¬ 
mission’s Exhibit 12. 

• ••••••«•• 

i 

s. 

Mr. Corette: Mr. Examiner, the Company objects to 
each and all of the letters included in Exhibit 12 on 

119 the grounds and for the reasons that: 

First, no sufficient foundation has been laid for 
any of them; 

Second, each and every one is incompetent, irrelevant 
and immaterial; 

Third, each and every one has no bearing in any way on 
any issue involved in this case; 

Fourth, that each and every one is contrary to the law 
involved in this case; and 

Fifth, as to those letters which are not to or from any 
Company representative, but which are apparently inter¬ 
office correspondence between various members of the For¬ 
est Service, the additional objection that they certainly are 
not in any way binding on the Company and cannot have 
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any effect on the operations or activities of the Company in 
connection with this case. 

Trial Examiner: The Trial Examiner will reserve rnl- 
ing at present. 


127 Mr. Costello: We now pass to a different phase 
of the documentary presentation; namely, the pres¬ 
entation of materials relating to bridge crossings on the 
Missouri River and on one of its tributaries. 

Before I make any statement with regard to these, I will 
distribute the copies for identification. First, as Commis¬ 
sion’s Exhibit 14, a Highway Right of Way Easement from 
Deane Hankinson, et al, to the State of Montana, and the 
accompanying map which should be, I suppose— 

Trial Examiner: If you have a map which accompanies 
tb*.t, one should be 14-a and the other 14-b. 

Mr. Costello: That is correct; 14-a, and 14-b for the map. 
The map is a plat showing land required for right of way 
in Gallatin County, for a bridge crossing in that 

128 county. The plat was obtained from the Montana 
State Highway Commission. 

Trial Examiner: They will be marked for identification 
14-a and 14-b, respectively. 


Mr. Costello: Now, I am not going to offer any of these 
in evidence until the whole group is in, but get them all, 
because the considerations applying to their evidence will 
apply to all of them. 


Trial Examiner: No. 15-a and b, I presume, if you also 
have a map to go with it. 

Mr. Costello: A, b and c on this one. 

Trial Examiner: All right. 
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129 Mr. Costello: No. 15-a is a Highway Right of 
Way Easement from Bertran Mendenhall and his 
wife, to the State of Montana. \ 

15-b is a Highway Right of Way Easement, Mae M. Car¬ 
den and her hnsband, to the State of Montana. 

15-C is a plat showing the land required for right of way 
for a bridge crossing in Lewis and Clark County. 

Trial Examiner: All right. The Right of Way Ease¬ 
ment from Mendenhall will be marked as 15-a; Carden, 
15-b; and the plat will be marked as Exhibit 15-c for iden¬ 
tification. 


Trial Examiner: I think it would be easier to follow 
through and mark them if that were done. It is a very good 
suggestion, I think. 

Mr. Anderson: Before we proceed, will you tell us how 
each of these is numbered ? 

Trial Examiner: Does that apply to 14-a and b and 15-a, 
b and c? 

In the case of 14-a, the Highway Right of "Way Easement 
is 14-a. That is the one from Deane Hankinson, per- 
130 sonally and as legal guardian, to State of Montana; 

and State Highway Commission plat showing land 
required for right of way in Gallatin County is 14-b. 

Mr. Hauck: Is it 14-c? j 

Trial Examiner: No. Only a and b. 

Mr. Hauck: There were two plats with 14. They were 
originally designated as a and b and the Right of Way from 
Hankinson is 14. Has that been changed? 

Trial Examiner: Yes, that was changed, changed to 14-a 
when the plat was offered. 

Mr. Hauck: There are two plats, aren’t there, with this? 

Trial Examiner: No, there is only one plat showing 
right of way in Gallatin County, which is 14-b. 15-c is a 
plat of Lewis and Clark County. That may be the other 
one which you have. 
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15-a is the Highway Right of Way Easement from Ber- 
tran Mendenhall and Mabel A. Mendenhall, husband and 
wife. 

15-b is the Highway Right of Way Easement from Mae 
M. Carden and husband. 

15- C will be the plat showing land required for right of 
way, Lewis and Clark County. 

I presume that applies to the same one, since I notice the 
name of Bertran Mendenhall on here in one place on the 
plat. 

Mr. Costello: That is right. 

Trial Examiner: Now, you can distribute those 
131 other copies so Counsel will have them. 

Mr. Costello: Yes, sir. 

The last of this group. This will be marked for identifi¬ 
cation as Commission’s Exhibit 16-a, b and c. 

16- a is a Highway Right of Way Easement from Cecelia 
Tocci and her husband to the State of Montana. 

16-b is a Warranty Deed, Cecelia Tocci to the State of 
Montana. 

16-c is a plat showing the land required for right of way 
in Broadwater County for a bridge crossing on a state 
highway, this plat having been obtained from the State 
Highway Commission. 

Now, these have all been marked for identification— 

Trial Examiner: They will be marked as 16-a, b and c 
respectively. 


Mr. Costello: Without further ado, I will now offer them 
in evidence. 

Before the ruling is made, however, I would like to state 
the reason for the introduction of these documents. These 
documents will show rather conclusively, I feel, that the 
State of Montana considers the bed and banks of the Mis- 




souri River up to its headwaters as a navigable water and 
therefore when it comes time for them to buy a right of 
way for a highway crossing of the River, they only buy to 
the water’s edge, because they already own the bank 

132 and the bed. | 

Conversely, in the case of the tributary streams, 
Jefferson, Gallatin and Madison—and I have only one ex¬ 
ample here, in the case of Gallatin, the State buys com¬ 
pletely across the bed, because they do not feel that they 
own the bed of the stream. That is the purpose of the in¬ 
troduction of these documents. I offer them now in evi¬ 
dence. | 

Trial Examiner: You are not attempting to state there 
that because the State classes them as navigable streams, 
you take the position that that makes them a navigable 
water of the United States. 

Mr. Costello: No, I do not take that position. The State, 
however, lays claim to all of the bed and banks of all navi¬ 
gable streams within its borders. 

Trial Examiner: Well, do you take the position that it 
is impossible for the State to consider it a navigable stream 
without it being a navigable water of the United States. 

Mr. Costello: I would rather not make any argument on 
that at the present time. 

Trial Examiner: Well, I just wanted to know your posi¬ 
tion. 

Mr. Corette: The Company objects to Exhibits 14ra, 
14-b, 15-a, 15-b, 15-c, 16-a, 16-b and 16-c, and each of them 
on the following grounds and for the following reasons: ! 

First, that each and every one of these exhibits is entirely 
incompetent, irrelevant and immaterial; 

133 Second, that each and every one of these exhibits 
does not prove or tend to prove any issue in this 

case; 1 

Third, that even if the exhibits did prove what Counsel 
has indicated, in his statement, they do contain, they would 
still be incompetent, irrelevant and immaterial in this case 
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and would have no bearing on any of the issues in this case; 

Fourth, that these exhibits are not in any way binding 
on the Montana Power Company; 

Fifth, that if they have any purpose, it is merely to show 
what the opinion of some individual was as to how much 
land should be covered by the easement, that person either 
being the land owner himself or the person taking the ease¬ 
ment. The opinion would not in any way be binding upon 
the Company or in any way be binding upon the Examiner 
or the Federal Power Commission. 

Trial Examiner: The Trial Examiner is going to reserve 
ruling on this group of exhibits for the present. 

134 Mr. Costello: At this time I ask that a three-vol¬ 
ume set of extracts from the reports of the Chief of 

the Engineers of the War Department be marked for iden¬ 
tification as Exhibit 17. These volumes are rather good- 
sized, and for the convenience of the Trial Examiner, Coun¬ 
sel for the Respondent, and ourselves, we have prepared a 
tabulation of the pages they contain. 

135 Trial Examiner: This first volume appears to 
start with Executive Documents printed by order of 

The House of Representatives during the Third Session of 
the Fortieth Congress, 1868-’69, and will be marked for 
identification as Exhibit 17-a. 

The second one, which bears on the first pages: 11 Part I, 
Annual Report of the Chief of Engineers for. the year 
1891,” will be marked 17-b for identification. 

The third one, which is 1 ‘Fiscal Year Ended June 30, 
1905, Annual Reports of the War Department, Volume V, 
Report of the Chief of Engineers, dated 1905,”—and since 
they are in chronological order, we presume this covers the 
period from 1905 on—will be marked 17-c for identification. 




136 Mr. Costello: I will now offer Exhibit 17-a, b, c 
and d in evidence. 

Trial Examiner: I think I will reserve ruling in view of 
that to give you an opportunity to be beard on them in the 
morning, if you have any objection to these documents. 
They are the type that are generally more or less historical. 

• «••••••#• 

140 Dr. Paul C. Phillips was called as a witness on 
behalf of the Federal Power Commission, having 

been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Costello: 

Q. Dr. Phillips, will you state your name and address for 
the record, please. A. Paul C. Phillips, Montana State Uni¬ 
versity, Missoula, Montana. 

Q. What is your occupation? A. I am professor of his¬ 
tory at the State University. 

Q. Dr. Phillips, I would like for you to give us some idea 
of your experience and qualifications as a historian, 

141 if you will, please. A. Well, I took a bachelor’s de¬ 
gree in history at Indiana University in 1906; a 

master’s degree, I think it was 1909, and a doctor of philos¬ 
ophy degree at the University of Illinois in 1911. 

I came to Montana State University that year and have 
been there continuously as a member of the faculty since 
that time, although in the meantime I have been visiting 
professor at Indiana University, University of Illinois, 
University of Southern California; I have also been on; 
leave of absence for some time working for the Transpor- 

r 

tation Corps at the Seattle Port of Embarkation, writing 
a history of the transportation work, of the transportation 
here in the Northwest during the War. I have been associ- ! 
ated with, oh, the Historical Record Survey, which was a 
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WPA project here in the State. I was director of that, and 
the Federal Archives Survey. 

I have been Historical Editor for about ten years for the 
“Frontier and Midland,” published, not by the University, 
but at the University. 

I am also a member of the Board of Editors of the Pa¬ 
cific Northwest Quarterly, which is a historical publication. 

I have written various books of the West and the “Diplo¬ 
macy of the American Revolution, ’’ which does not refer or 
relate particularly to this part of the country. 11 The 
142 Journal of John Work,” with an account of the ex¬ 
ploration, early trade, particularly west of the moun¬ 
tains ; and another one on ‘ ‘ Life in the Rocky Mountains , 91 
which related more to exploration and trade in the country 
east of the Continental Divide, although it included some of 
the Snake River country. Edited “Forty Years on the 
Frontier,” which is an account in the papers of Granville 
Stuart; and the Ft. Owen Journals and other books not 
relating particularly to this section of the country, such as 
“Scenery of the Plains, the Mountains, the Mines,” which 
refers more to California. 

I have been a contributor to the Encyclopedia Britannica 
and the Britannica Book of the Year, to the Dictionary of 
American Biography, mostly that related to Montana, gov¬ 
ernors and businessmen, such as W. A. Clark, and Marcus 
Daly and others of that character, the governors of Mon¬ 
tana. 

Trial Examiner: May I ask one question, Dr. Phillips, 
whether your last remark as to its relating primarily to 
prominent men of Montana, does that apply only to the 
last one or also to the Encyclopedia Britannica to which 
you referred. 

The Witness: No; I thought I had explained that. This 
is a Dictionary of American Biography. 

Trial Examiner: Well, I wonder if you would state the 
general nature of your contributions to the Encyclopedia 
Britannica. 


I 
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143 The Witness: Well, that is on Montana, the 
State of Montana, its development, and things con¬ 
nected with that. 

Trial Examiner: Thank yon. 

The Witness: The same with the Britannica Yearbook. 
Trial Examiner: I see. 

The Witness: And the same with this Dictionary of 
American Biography. 

Trial Examiner: That referred to your contribution in 
Encyclopedia Britannica was reference to places and events 
rather than to men? 

The Witness: Yes, and the Biography was to men. 

Trial Examiner: I see. 

The Witness: And to the Dictionary of American His¬ 
tory; that refers again to various places and events. Only 
small contributions of one sort or another on that. And I 
have contributed to various historical periodicals; and I am 
a member of the Board of Editors of the “Pacific North¬ 
west Quarterly.’’ 

i 

By Mr. Costello: 

Q. Dr. Phillips, are you a member of any professional 
historical societies? A. Well, Mississippi Valley Historical 
Association and the American Historical Association. 

Q. Could you give us some idea of the posts that you have 
occupied at Montana State University during your employ¬ 
ment there. A. Well, I have been professor there for 

144 about—well, I was instructor for a couple of years 
and assistant and associate professor for about 35 

years, and at that time I was a long time chairman of the 
Division of Social Sciences and of the History Department. 
For a time I was executive vice president of the University 
and have occupied various committee positions, graduate 
work, and all. 

i 

i 

i 
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By Mr. Costello: 

Q. Dr. Phillips, have you done any research of a histori¬ 
cal nature on the transportation of the Missouri 
145 River region? A. Yes, I have done some. Since you 
have asked me if I would look up the matter—I had 
some background of that in connection with exploration 
and the fur trade, but I have done some since you asked me 
to appear as a witness in this matter. 

Q. Would you give us a summary of the historical data 
that you have uncovered in connection with your study on 
the upper Missouri River. A. Well, I started with some 
examination of the earlier period, the French period of 
exploration, and we have some accounts which do not 
amount to very much, and some of them are quite untrust¬ 
worthy, so I didn’t check those as being of any particular 
validity as touching on the navigation of the upper Mis¬ 
souri. 

I looked then into the Journals of Lewis and Clark, which 
I should consider at least semi or quasi official. Lewis and 
Clark made their expedition beginning in 1804 and under 
the direction of the President of the United States and 
under his instructions. Both of them were men of integrity 
and intelligence; and the main point that we get in there 
as far as anything connected with transportation by water 
is concerned is that they started— 

147 The Witness: The point I was trying to make was 
that we could accept the Lewis and Clark account of 
the type of transportation that they used on the Missouri 
River. As stated, they had one batteaux, or a keel boat, and 
two pirogues with which they left St. Louis. They went 
up to Ft. Mandan. 

They sent the boat back to St. Louis. They started with 
the two pirogues, but they apparently were wrecked on the 
way up the river. They constructed some canoes, which 
apparently were something like dug-outs, built of cotton- 
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wood; and they carried those around Great Falls, the Falls 
itself, and there they built two— 

Mr. Chase: Now, may it please the Court, I was in 
hearty accord with Dr. Phillips when he said he thought 
the Lewis and Clark Journals were thoroughly reliable. 
#••••••<!•• 

148 On the other hand, as I read Thwaite’s Journals, 
the doctor has made a statement as to what appar¬ 
ently happened to the pirogues that is at variance with my 
interpretation. And, in fact, as to my mind, it is very defi¬ 
nite that they cached one at the mouth of the Marias and the 
other below the mouth of Belt Creek. The doctor says they 
were apparently wrecked. 

• . * t • • • • • * # 

i 

149 By Mr. Costello: 

Q. Dr. Phillips, if you will, proceed and eliminate fur¬ 
ther reference to the Lewis and Clark Journal. A. Well, 
the point I had with that is that it is the earliest record we 
have of any kind of transportation around the Falls up 
through the upper Missouri country. The only other rec¬ 
ord that seems to be fairly clear on transportation between 
Ft. Benton and Three Forks was in the other way; that 
is the so-called Roberts Report of 1872, which came the 
other way. 

Mr. Chase: We are in absolute accord, Dr., as long as 
you limit yourself to the statements you have made, instead 
of the statements of the contents. 

The Witness: I am perfectly glad to do it, as far as that 
is concerned. 

Coming the other direction, these were both exploring 
expeditions. There is some evidence of another one that 
came early—well, I wouldn’t say what it was. In 1890, 
there is an account in the Great Falls Tribune of the Mon¬ 
tana, which was shipped in by Mr. Schull’s wagon around 
the Falls on its way to the Gulf of Mexico. 
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Mr. Chase: May it please the Court, I am going to ask 
that the detail of the statement of what appears to be in 
a newspaper clipping be stricken. It seems to me that 
under any rules that the best, although not admissible, evi¬ 
dence is the newspaper clipping, and it seems to me 

150 that nobody is expert enough to be allowed to testify 
as to something of which he has no personal knowl¬ 
edge, and to draw conclusions from the contents of an in¬ 
admissible document. 

Trial Examiner: I didn’t notice anything that was a 
conclusion. 

Mr. Gatchell: May I ask Dr. Phillips a few qualifying 
questions on the point raised by Mr. Chase? 

Trial Examiner: I don’t like to have two counsel ex¬ 
amining the same witness. 

Mr. Gatchell: I realize that, Mr. Trial Examiner, and 
I would not interject myself, had Mr. Chase not raised the 
point he has; but I think probably I might straighten one 
thing out. 

Trial Examiner: I presume there is no objection. 

Mr. Chase: None at alL 

By Mr. Gatchell: 

Q. Dr. Phillips, may I ask this: In your research as a 
historian, is it customary for you to examine as to the 
reliability of the sources of information which you used for 
historical purposes? A. Yes, that is essential, of course, 
if you are doing any historical work. 

Q. Is that done by historians in a scientific analysis of 
the historical material? A. Well, it is what we call 

151 scientific analysis of historical material. 

Q. Now, in consulting sources of information as to 
historical matters, do you read newspaper articles of the 
time, diaries and official reports and unofficial reports, and 
anything that is available? A. Yes, we try to read every¬ 
thing that might bear on the subject, but, of course, we do 
not attach the same value to all accounts. 
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V, 





Q. That is the point, Dr. 

Trial Examiner: And I presnme, like every other his¬ 
torian, there may be a difference between historians as to 
the amount of weight they give each particular document. 

The Witness: Yes, there is a difference. 

Mr. Gatchell: Mr. Trial Examiner, I was not asking 
him, as Mr. Costello was, about the specific things. I was 
merely asking qualifications so that Mr. Chase’s objection 
may be initially answered at this stage as to whether a 
newspaper item may be considered by a witness of this 
kind. 

Mr. Chase: May it please the Court, my objection at that 
time was not directed to whether the Dr. could examine the 
newspaper clipping. My objection was directed to his 
statement of the contents of a clipping which he presum¬ 
ably has examined and has available. 

• ••••••••• 

152 By Mr. Costello: 

Q. You have already mentioned the Lewis and Clark ex¬ 
pedition as being the first recorded travel on the Missouri 
River, including upper Missouri. 

153 In your study, how did you approach this matter? 
Did you do it by chronology, or just how did you 

make that study, Dr. Phillips? A. Well, I simply went to 
work and read through all the books and through the news¬ 
papers for the period, and through any periodicals I could 
find, and took notes on anything. I didn’t take up a subject 
and say, “I will study this subject or that.” After I had 
it in my own mind, I grouped the various topics that might 
he of any interest, covering this transportation problem on 1 
the Upper Missouri. I didn’t limit it particularly to the 
River above Ft. Benton, hut I didn’t go much into the de¬ 
tails of what went on below Ft. Benton. 1 

Q. Now, with respect to the stretch of river between Ft. 
Benton and Townsend, Montana, can you give us the results 
of your study on that stretch? A. Ft. Benton to where? j 



: 
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Q. Townsend or Three Forks. 

Mr. Chase: May it please the Court, to that we object 
on the ground it is incompetent, irrelevant and immaterial 
and exceeds the province of any expert witness. No suffi¬ 
cient foundation has been laid. The proper method is to 
have the doctor identify the documents himself so we can 
examine them, instead of stating his conclusions as to what 
the documents may have shown. 

154 Trial Examiner: Do you intend to offer these 
documents ? 

Mr. Costello: Mr. Examiner, some of the documents to 
which Dr. Phillips will refer have been prepared for intro¬ 
duction as exhibits. Others have not been. It was our feel¬ 
ing on the matter that Dr. Phillips being an expert and 
qualifying as an expert witness, it would be far better to 
have him choose his materials and evaluate them and pre¬ 
sent the story here, than for us to try to determine which 
materials should be presented. 

He has notes, I understand, which will give the reference 
to every statement that he will make as an expert witness, 
and I feel that as an expert witness he is able to give his 
evaluation of the materials he is presenting. 

Mr. Chase: May it please the Court, that brings the 
issue out very clearly. Any historical work of recognized 
merit, such as Bancroft, is admissible, when prepared by 
disinterested persons and when it has been published and 
has been in existence for a considerable time. And the rea¬ 
son for that, your Honor, is that if it is published and be¬ 
comes known and is full of mistakes, or contains mistakes, 
those mistakes will be called to our attention by interested 
persons. And such a historical work prepared by Dr. Phil¬ 
lips and meeting those qualifications might well be admis¬ 
sible. But for an expert historian to testify on the stand 
as to the conclusions which he draws from his research, 
which meet none of the requirements of the law, a 

155 historian who has been hired to testify on behalf 
of a participant—and I don’t by that question Dr. 
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Phillips ’ integrity at all—bnt a man who has been hired to 
testify, stating conclusions which have never been published 
so they can be given the test of intelligent criticism, tran¬ 
scends anything I have ever heard of or seen, and we object 
to his giving conclusions on any such matters. 

Trial Examiner: Apparently he is referring to the 
weight given a certain newspaper article and matters of 
that nature. j 

Mr. Chase: I am sorry. I didn ’t get that, your Hone r. 

Trial Examiner: He was referring, I think, to the weight 
to be given to certain documents, such as newspaper ar-; 
tides and other things which he had seen. I am not sure 
that I understand that situation. 

Mr. Chase: Well, your Honor, as I understand it, he has 
been asked to give his conclusions as a result of his in¬ 
vestigations, which is all you do when you write a history. 

Trial Examiner: Well, of course, the place for the con¬ 
clusions would be at the end of his testimony and not before 
he stated the basis upon which the conclusions were reached, 
I think first we should know what the documents consulted 
were before we take any conclusions. 


By Mr. Costello: 


159 Q. Dr. Phillips, you have told us about the Lewis 
and Clark expedition. What was the next journey on 
the river that you found? A. Well, that depends on what 
part of the river you mean. Do you mean the upper Mis¬ 
souri or the Missouri from St. Louis? 

Q. I am referring now to the upper Missouri, limiting 
my question at this time to the stretch between Fort Benton 
and Three Forks. A. The next one I think in point of time 
would be an expedition from the Three Forks recorded in 
Thomas James “Three Years among our Indians and Mexi¬ 
cans” which he tells— 

Mr. Chase: We object to his telling what Mr. James tells 
us as long as the document is in existence. 






:• 
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167 By Mr. Costello: 

Q. Dr. Phillips, before this discussion took place you 
mentioned an historical work of James, I believe. A. Yes. 

Q. Will you tell us something about that book, who wrote 
it, its reliability, and just generally discuss that book before 
you tell us what you found. A. Thomas James came up 
the Missouri River with the old— 

Mr. Chase: May it please the Court— 

Trial Examiner: Where, when and who wrote this docu¬ 
ment that you consulted? 

A. It is rather difficult to say when he wrote it, excepting 
this is the story— 

Trial Examiner: Where is it published? 

A. The edition with which I am best acquainted was 
published by the Missouri Historical Society at St. 

168 Louis in 1916, I think, is the date. I do not recall 
whether that is absolutely right or not. 

Mr. Chase: May I inquire the name of the contribution? 

A. The Missouri Historical Society. 

Mr. Chase: I mean what is the name of the contribution ? 

A. “Three Years among our Indians and Mexicans.” I 
think that is the exact title. I cannot explain its authentic¬ 
ity or lack of it unless I tell something about Thomas 
James. 

By Mr. Costello: 

Q. Who was Thomas James? A. He was a member of 
the Missouri Fur Company which was under the lead of 
Manual Lisa, a St. Louis Fur trader. As to the authentic¬ 
ity, he did not like Lisa, and I do not believe what he said 
about Lisa. That I would not accept as true. I am not 
going to draw a conclusion—some points where he gave a 
day to day narrative of events in which I think he has no 
personal interest I would accept as accurate. 
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170 By Mr. Costello: 

Q. Do yon accept the statements that were found in the 
document to which you have just referred, the James 

171 narrative, as being accurate and dependable? A. 
Yes, as I explained the written matter which he men¬ 
tioned without apparently having any prejudice one way 
or another. 


173 By Mr. Costello: 

Q. Whose writings did you next study in connection with 
your study on the Missouri River? A. As I explained, I 
read through every book. I did not try to take them up by 
finding out the event. The one I next studied I cannot re¬ 
call. I read such books as Chittenden’s “Early Steamboat 
Navigation on the Missouri River” rather early. Lewis 
and Clark’s journals I read first 

Trial Examiner: I do not think counsel really means 
for you to give the order or attempt to give the order in 
which you studied these. I think his question went to what 
the next incident— 

Mr. Costello: Incident of transportation was. 

Trial Examiner: The document which to your mind es¬ 
tablished the next chronological incident of transporta¬ 
tion. 

174 The Witness: That would be in Bradley’s work. 
Lt. Bradley was for a long time at Fort Benton and 

he kept a journal of events on the upper Missouri River 
and his journal relates to various phases of early naviga¬ 
tion on the river above Fort Benton or in the neighborhood 
of Fort Benton. 

Mr. Eickemeyer: Mr. Examiner, we move to strike that 
answer as to what the book or the work relates to without 
first producing the book here so that it can be examined, so 
that parts of it can be introduced in evidence as the best 
evidence. 

Trial Examiner: Yon have not that document here ? 
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Mr. Costello: I do not have that document. It is in the 
same category as the previous one. 

Mr. Chase: The company joins in Mr. Eickemeyer’s ob¬ 
jection and I wish to add a further comment. I have always 
understood that when any materials from documents are 
introduced in evidence the document is to be produced if 
requested so that the other party may have opportunity to 
cross examine if he so desires and to designate and put in 
evidence other portions of the work which it conceives to 
be favorable to it, none of which requirements can he met 
as to any document which is not available. 

Trial Examiner: I think that is very true. This docu¬ 
ment should also be made available to counsel. 

175 Mr. Costello: We shall do so. 

Q. Continue with the report you were going to 
make on the Bradley work. 

Trial Examiner: Suppose we leave that until the docu¬ 
ment is produced and go on to the next document. That is 
the document you saw in the next period. 

The Witness: The next one was Chittenden’s “Early 
Steamboat Navigation on the Upper Missouri River” which 
is drawn mostly from the papers of a captain. I do not 
know whether you have that. 

• ••••••••• 

By Mr. Costello: 

179 Q. Dr., I will hand you one of the books which you 
discussed this morning, James, “Three Years Among 
the Indians and Mexicans,” edited by Walter B. Douglas. 

Would you read the reference there to which you had 
reference this morning in your testimony. A. Well, begin¬ 
ning at the top of page 66,1 would begin with the first para¬ 
graph: “We arrived at the forks of the Missouri on the 
third day of April, 1810”—and he goes on down— 

“Dougherty, Brown, Ware and myself agreed to trap in 
company on the Missouri between the Forks and the Falls, 
which lay several hundred miles down the River to the north 
from the Forks. We made two canoes by hollowing out the 
trunks of two trees, and on the third or fourth day after 
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our arrival at the Forks, we were ready to start on an ex¬ 
pedition down the River.’* 

The following is not pertinent. There is some more, 
though, further on about their trapping down the Missouri 
River. 

180 Q. You should include that j 

Mr. Chase: May it please the Court, unless this 
relates to travel on the Missouri River, we shall object 
to it. 

The Witness: Well, this does relate, that is, to their! 
voyage down the Missouri River, their trapping as they 
go along. 


By Mr. Costello: Dr., I hand you a volume entitled, ‘‘ Be¬ 
yond the Mississippi,” by Albert D. Richardson. Did you 
make use of this volume in your study? Show us the pages 
to which you refer. 

Mr. Chase: May it please the Court, at this time objec¬ 
tion is made on the ground that no sufficient founda- 
181 tion has been laid, that the document has not been 
established as one in which Dr. Phillips or historians 
generally has confidence. 

i 

• • • • • • « # • • | 

By Mr. Costello: 

Q. Dr., do you regard this volume which you have in your 
hand as a dependable document for historical research? 
A. I wouldn’t accept it except as it is corroborated by other 
testimony; that is, I wouldn’t accept that as a valid author- j 
ity on anything it might say, but I would accept some parts 
of it where it is corroborated by other materials. 

Q. On the part you used, will you make reference to that 
now, please? 

Mr. Chase: That is objected to unless it is established. 

Trial Examiner: He hasn’t yet established it, that this 
part is one of the parts; perhaps we would have to have 
some explanation of that. 
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Mr. Costello: I was going to have him get at the part he 
used in his research. 

Trial Examiner: I think he should state what the pages 
are for us. 

*••••••••• 

183 By Mr. Costello: 

Q. What pages of his book, Dr. Phillips, did you use in 
your research? A. I examined—as I said, I tried to read 
everything relating to this subject, and on page 483 I found 
one sentence which caused me to study a good deal on the 
matter. 

Q. Do you regard the sentence to which you refer an 
accurate one ? A. I regard it as somewhat exaggerated, but 
with some basis of fact in view of the other evidence I have. 

Mr. Chase: Then, your Honor, we object to any further 
attempt to use this. 

Trial Examiner: It seems to me that this can’t properly 
be used until we have at least had the other evidence which 
the witness refers to. Apparently this is only corrobora¬ 
tive of something else, and his belief in the accuracy of this 
is based upon other knowledge. I think we should have 
that other knowledge, at least, first, to find out 

184 whether it may support this. 

By Mr. Costello: 

Q. Dr. Phillips, I hand you a photo static copy of the 
Helena Gazette, September 8,1866. 

Did you use this copy of that newspaper in your study? 

Mr. Chase: Now, may it please the Court, as to the ref¬ 
erence by the witness to this newspaper or any other news¬ 
paper or to any clipping from a newspaper, we object upon 
the ground and for the reason that the clipping itself is not 
admissible or usable in evidence for the following reasons: 

(1) It is incompetent, irrelevant and immaterial; 

(2) It is hearsay upon hearsay and is not shown to be 
within any exception to the hearsay rule. 
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(3) It is not admissible to prove the truth of any state¬ 
ment made in it. 

(4) No proper foundation has been laid. We do not, 
however, object on the ground that the original newspaper 
has not been obtained and presented. 

(6) There is no proof of authenticity or authorship. 

(7) Unless offered to show the existence of facts with 
the truth of statements made in it, it is irrelevant and 
hopelessly encumbers the record, in contravention of Rule 
26, Sections b and c, and of the new rules, and of Section 
7(c) of the new administrative procedure act. 


187 Mr. Costello: At this point I will ask that a page 
of the Gazette, Helena, Montana Territory, Septem¬ 
ber 8, 1866, be marked for identification as Commission’s 
Exhibit 18. 


188 Mr. Costello: Just a moment ago, Mr. Examiner, 
we had an objection from Counsel for the Respon¬ 
dent that the corroborating evidence for his exposition on 
Richardson’s volume was missing. Now we are presenting 
the corroborating evidence. The picture is complete. 

Mr. Chase: Now they are producing corroborating evi¬ 
dence which does not corroborate and which does not state 
that any of the facts in the objectionable pages from Rich¬ 
ardson ever took place, and if Richardson has based his 
statement on anything as far-fetched as this, that would be 
merely a demonstration that Dr. Phillips is correct in not 
putting any faith in Richardson. 

Mr. Costello: Mr. Examiner, may I ask the witness a 
couple of qualifying questions, please. 

Trial Examin er: You may. 

By Mr. Costello: 

Q. Dr. Phillips, in the matter of historical research and 
the preparation of historical papers and publications, are 
newspaper clippings and newspaper accounts used? A. 
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Yes, newspaper clippings have to be very carefully identi¬ 
fied if they are used. I refer to these little clippings 

189 that come out in scrap books. 

Q. But clippings are used ? A. They may be used. 

Q. Can you cite any volumes of standard historical works 
which were formed largely or to a great extent on news¬ 
paper accounts of the period to which they relate ? A. Well, 
Bancroft’s “History of Montana,” which was compiled by 
Frances Fuller Victor. She based it either on newspaper 
accounts or on personal interviews; that is, to a large extent 
she did. She used some documents or official records, but 
it was sort of built on that kind of evidence. 

John McMaster, who wrote one of the classical histories 
“History of the People of the United States,” bases his 
account largely on newspaper items. 

Of course, in both cases there are certain qualifications 
that always must be used, and certain care must be taken 
regarding the use of newspapers. 

Q. Well, would you tell us the method of approach on the 
research in which newspaper clippings are used for authen¬ 
tic information. A. Well, the elementary principle in news¬ 
papers as any kind of document, even official document, was 
first: Has the narrater, reporter, whoever it is, an oppor¬ 
tunity to know the facts, and does he have the ability to 
properly report the facts; that is, does he have the 

190 powers of observation and accuracy and intelligence 
to do it? Does he have any bias or any motive for 

misrepresenting the facts? We have to test it by all of 
those questions before we can accept it, and then: Does it 
fit into the picture as we have it before us now, what other 
evidence of similar character would indicate. 

Q. Now, with reference to the two paragraphs that I have 
pointed out in the Gazette of September 8,1866, in applying 
your method of research on those two items, your method of 
evaluation, would you be inclined to accept such statements 
as correct? A. Well, I would, in view of some other condi¬ 
tions which I have found of similar reports that there was 
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passage going down the Missouri River. That is the only 
point that I would make on there. 

• • • • * • • * • <* 

| 

The Witness: I mean the comparison with this adver¬ 
tisement and these reports of what is going on and of some 
other newspaper reports which I have seen, the whole bur¬ 
den of it seems to indicate that there was some transporta¬ 
tion of passengers down the Missouri River. 

• • • • # • • • • • i 

191 Mr. Chase: Then, I should like to know, Dr. Phil¬ 
lips, do you know anything about who the narrater 

was in this case ? 

The Witness: No, I do not. It was undoubtedly a news-! 
paper— 

Mr. Chase: Or whether he knew the facts ? 

The Witness: That is another question I couldn’t an¬ 
swer, excepting a newspaper reporter. I 

Mr. Chase: He doesn’t state anybody actually went 
down the River, does he ? 

The Witness: No. 

Mr. Chase: You don’t know whether he had any bias or 

whether he was truthful? ! 

The Witness: I found no evidence of bias or lack of 
truthfulness, although may I explain how we sometimes 
deal in that? In regard to newspaper reports: Does the 
newspaper itself have the bias or is this the type of a story 
that he would likely be bias about ? If it is, we would tend 
to reject it. 

Mr. Chase: You don’t know about this individual 
report ? 

192 The Witness: No, I know nothing about the indi¬ 
vidual report. 

Mr. Chase: I renew the objection. j 

Trial Examin er: The Trial Examiner is inclined to be¬ 
lieve that in a hearing of this kind the objection goes pri¬ 
marily to the weight, and as to those other objections, the 
Trial Examin er will overrule the objection. 
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Bo I understand there has been an offer of this, Miss 
Reporter? 

Mr. Costello: There has been no offer yet, but I will 
now offer it in evidence as Commission’s Exhibit No. 18. 


193 Trial Examiner: No. 18 is received in evidence. 


By Mr. Costello: 

Q. Now, Dr. Phillips, getting back to Richardson’s book 
once more, are you inclined to accept that sentence 
194 that you referred to in that volume as being his¬ 
torically accurate? 

Mr. Chase: Now, may it please the Court, we renew the 
same objection on the same ground, on the ground that 
nothing which has transpired since the first objection was 
made has been elicited which could possibly change the 
situation as to the acceptance or rejection of Richardson’s 
statement. 

Trial Examiner: I would be a little inclined to agree 
with Counsel in that respect. I thought Mr. Costello pro¬ 
posed to show, as to the particular matter under considera¬ 
tion here, that the author was not biased and was depend¬ 
able; hut the simple fact that it agrees in a sense with 
Exhibit 18, I don’t think would be sufficient to make what 
the witness has said otherwise. He considers the state¬ 
ments of Dr. Richardson to be in some cases exaggerated 
and in certain cases not dependable. It seems to me that 
is under a different cloud and has not been cleared up. 

Mr. Costello: I would like to make an offer of proof 
at this time. 

Trial Examiner: You may do so. 

Mr. Costello: With regard to this volume. I will say 
that if Dr. Phillips were permitted to testify, he would read 
from this document at page 483 the following statement: 
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“In the fall, thousands of returning miners float down 
the Missouri from near Helena, passing around the Great 
Falls (by a portage of 10 miles) in fleets of Mackinaw 

195 flat-boats, accomplishing the distance to Omaha in 
about thirty days.” 

i 

Mr. Chase: I am not clear on procedure, your Honor.; 

Trial Examiner: Well, the status of that is really to 
pave the way for a decision of the Trial Examiner. 

Mr. Chase: Yes, your Honor, my only question is 
whether we are required to object or except or to take any 
action in connection with the offer of proof. 

Trial Examiner: No. Of course, your objection to the 
document itself has been sustained. An objection to the 
offer of proof would not be a matter to he considered here. 

Mr. Chase: That would he in accordance with my under¬ 
standing. 

Trial Examiner: Yes, that is correct. 

By Mr. Costello: 

Q. I now hand you, Dr. Phillips, a two-volume set, en¬ 
titled, “Early Steamboat Navigation on the Missouri 
River, ’ ’ by H. M. Chittenden, and ask you if you used either 
of these two volumes in your study on this general subject. 

A. Yes, I read them. I 

Q. Will you refer to the particular page or pages which 
you used in your study. A. Page 220 in Volume 1. 

Q. What is the material that appears on that page, 

196 Dr. Phillips ? A. It is in regard to The Peter Balen. 

• #•••••<>•• 

i 

By Mr. Costello: j 

Q. Will you read the statements in there, Dr. Phillips, 
which you used. A. (Reading) “On June 16, 1866, the 
steamer Peter Balen ascended the river to the mouth of 
Belt Creek, six miles from the Great Falls, and thirty-one 
miles above Fort Benton. This is believed to be the farth¬ 
est point reached by steam on the Missouri River. ’ ’ 


i 
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And there is a footnote which says: 

“The Tom Stevens is said to have gone to the month of 
Portage creek, within five miles of the Great Falls the same 
year, and one authority states that the Gallatin, either in 
1866 or 1867, went nearer to the Falls than any other boat 
before or since. The exact point is not stated. 

Q. On steamboat navigation, do you regard this two-vol¬ 
ume set as a dependable source of historical infor- 
197 mation? A. Well, Chittenden, I think, is regarded 
as one of the most careful students of Western his¬ 
tory we have. 

Q. I now hand you Volume 10 of the series of Contribu¬ 
tions to the Historical Society of Montana, this edition 
having been published in 1940, and ask you if you used that 
volume in any of your historical research. A. I used all of 
these; I am sure this is included. 

Q. Which page or pages did you use? A. Well, on 239 
about Ft. Benton and the various places. 


By Mr. Costello: 

Q. I hand you now a volume entitled “History of Mon¬ 
tana,” 1739-1885, The History of its Discovery and 
198 Settlement, etc., which was published in Chicago by 
Warner, Beers & Company in 1885, and ask you if 
you used that volume in your historical research. A. Yes, 
I used it. 

Q. What page or pages did you use in that study? 


By Mr. Costello: 

Q. Dr. Phillips, can you tell us something about the au¬ 
thor of this volume? A. Well, M. A. Leeson was the com¬ 
piler, the professional compiler of state histories. He was 
not a good writer in general, but as far as I have found 
from my general reading of that, he was rather careful of 
getting correct copies of documents, and he did a fairly 
good job—or a good job, I should say, of interviewing peo- 
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pie and rejecting much of the extravagance that comes in 
with these personal puffs that come in there. 

Q. Do you regard this volume as a valuable source of 
historical information? A. Well, yes, in the sense that | 
you can’t do much with Montana History without 1 

199 consulting it and testing it, and most of the time I 
think it is very well corroborated by other evidence. 

Q. Did you use any portions of this volume in your re- i 
search on the transportation on the upper Missouri River? 
A. Yes. 

• I 

Mr. Chase: May I ask one qualifying question. 

Trial Examiner: You may. 

Mr. Chase: To try to avoid an objection. 

Is that what you would call a “mug” book? j 

The Witness: Something of that character, yes. 

Mr. Chase: And the principal consideration for getting 
your biography in it is the willingness to contribute ? 

The Witness: Yes, a good deal of that was undoubtedly 
done. I don’t know the arrangement then but I think that! 
was what was the case. 

Mr. Chase: And the contributer in such a work is ordi¬ 
narily permitted to outline his character and history? 

The Witness: Yes. I 

Mr. Chase: May it please the Court, we object to the 

I 

introduction of any such work, or use of any such work, j 
as a general historical work. 

• * • • * • • • • # i 

j 

200 Trial Examiner: I would like to know whether 
the portions which you used of this book were con¬ 
tained in a biography or were contained in articles of an¬ 
other nature in this book. 

The Witness: This one I have in mind now was con- 

# I 

tained in a biography. 

Trial Examiner: In a biography? 

The Witness: Yes. 


i 


i 


i 
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By Mr. Costello: 

Q. Dr. Phillips, you did, however, use portions which 
are in the general text matter of this book, also, did you 
not? 

Trial Examiner: May I inquire this, Dr. Phillips: 
Do you consider the material in the general text of this 
book as reliable, as opposed to the biographic? 

The Witness: Yes, it is reliable because he quotes very 
definitely here documents of good character. He doesn’t 
write it himself to any great extent. 

Trial Examiner: You consider the statements made in 
the chapters that are not submitted biographies authentic ? 

The Witness: In general, I do. 

May I explain: In every case when we use any book, if 
we are writing, we always test it with all other available 
information every time. We have to do it. And that is 
why—perhaps I have been a little unfair by stating I 
wouldn’t accept that. 

201 Trial Examiner: Of course, there are histories 
that are almost classic that you will find plenty of 
errors in when you check them against later discovered in¬ 
formation. 

The Witness: That is true, and so every book we use, 
or everv document, we have to test it with everv other docu- 
ment and try to arrive at what seems to be the most accu¬ 
rate conclusion possible. We don’t accept one document— 
ordinarily we would not accept one document, even under 
oath, as being authentic unless it had support or corrobo¬ 
rative evidence. 

Trial Examiner: But you would consider the textual 
matter, as opposed to the biographical matter, contained in 
this document as authentic, and you would consider it as 
deserving of belief if not contradicted by other later dis¬ 
covered material; is that correct? 

The Witness: Well, I would to this extent, that I have 
tested it in many cases with other documents and it has 
corroborated them rather well. 
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Mr. Chase: If I may ask one more question, I think I 
can be quiet. 

Dr. Phillips, I call your attention to the first sentence in 
this last paragraph of the preface appearing on page 4. I j 
will ask you to follow me while I read it and tell me whether 
I read it correctly. 

“This volume contains a greater and more varied his¬ 
tory than w’as ever before embodied in a work on the 
202 territories; it was compiled with great care and the 
personal sketches were collated and rewritten; but 
with all this attention complete accuracy cannot be 
claimed. ’’ 

Did I read it correctly? j 

The Witness: Yes. 

Mr. Chase: Thank you. 

By Mr. Costello: ; 

• J 

i 

Q. Dr. Phillips, would any compiler of a history make a 
bald statement that his work was entirely accurate and 
without any fault? 

Mr. Chase: I call your attention to the fact that the 
author didn’t make that statement. i 

The Witness: That was the publisher’s statement. I 
would agree with this statement, that in fact I don’t know 
of any instance of a historical book, or any other, that could 
stand every test; that everybody would agree that it was 
completely accurate. 

i 

By Mr. Costello: I 

Q. How t , then, to get back to the pages in this particular 
Leeson volume that you used, would you read the statement 
or statements that you, in the course of your study, deter¬ 
mined to be worthy of belief as historical facts. 

Mr. Chase: To which we object on the ground that no 
sufficient or proper foundation has been laid, and the work 
has not been properly identified as the kind of his¬ 
tory— 


! 
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203 Trial Examiner: The Trial Examiner is inclined 
to believe on the statements made by the witness, 

that insofar as the textual matter, as opposed to individual 
biographies, is concerned, that the matter in this document 
would be admissible, either by reading in or by exhibits. 
I am not sure that it has been established just where this 
matter is contained, whether it is contained in a submitted 
biography—I may say in that connection that I have seen 
a good many of that type of book in which is contained both 
textual material, worked out through the editor or general 
author of the book, and a considerable amount of biographi¬ 
cal matter, contributed by subscribers, and there seems to 
be a very definite classification as between the two types 
of material contained in the same book; and I think the 
doctor’s testimony so far given has been sufficiently strong 
to justify admission of matter in the textual portion. 

However, before you start to refer to this matter, state 
which portion of the book it is contained in. 

The Witness: This I had in mind was from the biograph¬ 
ical portion. 

Trial Examiner: I am a little inclined to doubt, Mr. Cos¬ 
tello, whether you have yet established a sufficient back¬ 
ground for admission of submitted biographical material. 

By Mr. Costello: 

Q. Dr. Phillips, I will ask you one question before 

204 we get into this biographical data. 

Are there statements made in connection with 
biographical write-ups in books of this kind which, by their 
nature, would be acceptable to a historian in research that 
he would make on a subject? A. Yes. 

Q. What kind of statements would those be? A. State¬ 
ments of purely routine matters. Going back to what I said 
a moment ago, things in which the witness would not be 
interested in telling an untruth, in which they had no 
motive for telling an untruth, and especially where the wit¬ 
ness would certainly know about the facts in general; we 
would accept some of those. 
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Q. Now, as to this statement that you are about to read, 
that you used, from the biographical section of this book. 
Is that such a statement, as you have just described your 
method of approach on research, that you could use as a 
historical material for research? A. It is with explana¬ 
tion. 

Q. Very well. 

Trial Examiner: Let’s have the explanation first. 

_ _ 

The Witness: Well, the statement contains one part of 
fact that the witness was in a position to know, and contains 
another statement the witness could not necessarily know; 

just guess at it or believe it was true. That I wouldn’t 
205 accept. That part of it. j 

Trial Examiner: That part you wouldn’t accept. 

The Witness: Yes. 

Trial Examiner: The part you propose to refer to which 
you used is the statement you felt to be within, the knowl- ! 
edge of the party interviewed, apparently. 

The Witness: Yes. 

Trial Examiner: Do you have any way of knowing that 
was obtained from an interview or submitted by some other i 
member of the family of the party whose biography is con¬ 
tained ? 

The Witness: No, it doesn’t determine that at all from 
this. 

Mr. Chase: May it please the Court, it seems to me that 
comes out where somebody takes a statement where he is 
not in a position to know the truth. The doctor assumes it 
is true. 

Mr. Costello: The doctor didn’t state that that way. 

Mr. Chase: I drew the conclusion from the doctor’s state¬ 
ment 

! 

Mr. Costello: He stated there were certain things in 
these biographies, in his method of analysis, he would be 
able to say there was no possible reason for distortion or 
puffing, and that that kind of statement—which this one is, 

I might add—is useful for historical research, and he is 


! 
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willing to accept this particular statement, which he 

206 has not yet read, as a valid source of information. 

Trial Examiner: Has Counsel had an opportunity 
to see the statement yet? 

The Witness: As a corroborative matter. That is what 
I am referring to. 

Trial Examiner: Well, if you are using that as corrob¬ 
orative, I think the original matter which it corroborates 
should be referred to first 

Mr. Chase: May it please the Court, all day we have 
made statements and cited few authorities. In order to 
get down to brass tacks on our objection to this particular • 
work which Dr. Phillips has rather adequately described, I 
wish to refer your Honor to the case of Morris vs. the 
lessee of Josiah Harmer’s heirs; 7 Peters 550. The United 
States Supreme Court says, on page 556: * * Historical facts 
of general and public notoriety may indeed be proved by 
reputation, and that reputation may be established by his¬ 
torical works of known character and accuracy/* 

I submit that no foundation has been laid for the intro¬ 
duction in evidence of that work or of anything from that 
work, whether textual or biographical 

Trial Examiner: I am inclined to disagree with Counsel 
as to textual matter- I am not sure that the statements 
here have helped the matter of the biographical, because 
there is some question here as to whether these biog- 

207 raphies were submitted by the parties whose biogra¬ 
phies they were, or by some member of their family. 

I don’t know whether there is anything in the material sur¬ 
rounding it that explains that particular case. 

Mr. Costello: Dr. Phillips has stated that he did use a 
statement, which is one not susceptible of distortion, as cor¬ 
roborative of other material that he might find. 

Now, Commission's Exhibit 18, which refers to the Mack¬ 
inaw tragi c on the Missouri, is of the same nature as this 
particular statement, and this is file kind of article to which 
he refers that he would use biographical date for corrobora- 
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tion; and that is the only purpose that he has now in citing 
it 

Mr. Chase: Corroboration for what, I might inquire. 
Trial Examiner: That is what I would like to know, 
whether it corroborates 18 or other matter not yet pre¬ 
sented. 

Mr. Costello: No, it is corroborating the information on 
Mackinaw traffic from Helena down stream. 

Trial Examiner: I am inclined to tentatively permit the 
witness to read this. Of course, you have a right to make 
a motion to strike later. ; 

Mr. Chase: May it please the Court, may I ask another 
question. 

Trial Examiner: You may. 

Mr. Chase: Is this what you would call a local history, 
Dr. Phillips? 

208 The Witness: It does include loeal history, as well 
as the State history, and then counties and individu¬ 
als. 

Mr. Chase: Yes, but it is a local history as distinguished 
from a general history? 

The Witness: Yes. 


209 Mr. Costello: Mr. Examiner, I believe he has had 
an opportunity now to see what we intend to have 
Dr. Phillips talk about, so that we can move a little faster. 

Trial Examiner: I was going to ask that before we 
started. 

Mr. Chase: I believe at the time of the recess we were still 
talking about a biographical statement and we had reached 
the point where Dr. Phillips was asked to read a statement 
from one biography there that he was willing to accept as 
historically accurate and that was objected to. I believe 
you were about to make a ruling on that. 

Trial Examiner: Do you still persist in your objection 
to that? 
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Mr. Chase: By all means. Your Honor, if I were per¬ 
mitted to ask the witness a question I could probably bring 
out my point. 

Q. This is the marked material that you intend to refer 
to, Dr. Phillips? A. Yes, sir. 

Q. The last language there is, in your opinion, a physical 
impossibility, is it not? A. I would not say from what we 
get of these old-time women that it was not abso¬ 
lutely— 

210 Q. She could not have done what they said she did. 
She could not have gone down that river, could she? 

A. Not unless—not over the Falls without portage. 

Q. This does not say anything about portage. A. No. 

Q. This is a physical impossibility then, is it not? A. 
Yes, sir, it is. 

Mr. Chase: I certainly object to it When the physical 
facts contradict a statement made by a witness historically, 
the physical facts shall prevail. 

Mr. Costello: The statement is not known to you as yet; 
so, perhaps, it might be well to have that statement read. 

Mr. Chase: The witness has said it is a physical impos¬ 
sibility. 

Trial Examiner: I am inclined to permit the statement 
to be read, then later on if you desire you have the right 
to move to strike. 

Mr. Chase: We object on the ground that the thing is 
not admissible on any ground in the world. 

Trial Examiner: You have an automatic exception. 

The Witness: This is the statement in the biography of 
William Kennedy who lived over at Missoula. His wife 
was Lizzie Sweeney. The statement that is made here, to 
which exception is taken is: 

211 “she being the first white woman to traverse the 
upper Missouri River in a mackinaw, making the 

trip late in the summer of 1866 from the mouth of the 
Prickly Pear to Benton.” 

I said I did not accept all the statements, that is, that she 
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was the first white woman. Now, the other point—I am 
through with what I have to say about that. 

Mr. Chase: We move to strike the matter which has been 
read by Dr. Phillips on the ground he has said it was a 
physical impossibility, and it being a physical impossibility 
it is rendered valueless and has no place in the record. 

Trial Examiner: Did you say it was impossible without 
portage! I think that is somewhat different from saying 
it was a physical impossibility. 

Mr. Chase: There is nothing said there about portage. 
It is said she went down the river, and this is a physical 
impossibility. The doctor said it was. 

Trial Examiner: With the explanation, I will permit the 
statement to stand. 

Mr. Chase: We have made certain objections; may we 
have all of the objections we made to the introduction of 
this on the ground that the thing is not the type of history 
which is admissible under any circumstances! 

Trial Examiner: It will be so understood. 

212 By Mr. Costello: 

Q. Getting to the text matter of this document, will you 
make reference to the page in that text and to what state¬ 
ments made in that part on which you relied in your re¬ 
search ! ! 

Mr. Chase: We have not completed our perusal of this 
thing. 

Trial Examiner: We will give you that opportunity. 

Mr. Costello: The hook and photostat are identical. We 
can refer to the photostat while counsel for respondent 
examines the hook. 

• i 

The Witness: Page 395, the last paragraph, the state¬ 
ment about the Tom Stevens, which is merely a part of what 
we had— I 

I 

i 

By Mr. Costello: 

Q. Dr. Phillips, will you outline that statement at this 
time so that we can pass on to the next! A. “In the latter 
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part of July, 1868, while the Steamer Tom Stevens was 
lying at the landing at Port Benton, Captain Burke, its 
chief officer, ambitious of the distinction of navigating the 
Missouri to a higher point than any predecessor, made up 
a pleasure party and headed his vessel for the Great Falls. 
The necessity for great caution in these hitherto untried 
waters, and the determined resistence of the rapid current 
fresh from its plunge over a series of declivities ag- 

213 gregating more than 350 feet in sixteen miles, made 
the voyage a very slow one, and it was not until 

10 o’clock the following morning that the portage was at¬ 
tained, a point probably six miles below the main cataract, 
and some fifty from Fort Benton. The boat having safely 
moored at this point, the pleasure-seekers on board pro¬ 
ceeded by land to the main falls, ’ ’ and so forth. 

“All returned to pass the night on board the steamboat, 
which the next morning dropped down the river, making a 
speedy and safe return to Fort Benton.” 

Here is another one on page 398. 

Trial Examiner: Do you have page 398 there that the 
witness referred to? 

The Witness: The first paragraph at the top of the 
page. 

By Mr. Costello: 

Q. Go ahead and read it. A. “The Little Phil,” the 
first steamer to navigate the waters of the Missouri above 
the falls, was safely moored at Stubb’s Ferry, opposite 
Helena, September, 1883. The trip from Townsend, where 
the boat was launched, was made leisurely, stopping en 
route at Edmonson’s Ferry, Canon Ferry, and other points 
where people along the river in considerable crowds gath¬ 
ered to greet the pioneer steamboat on her trial run from 
below the Three Forks to the home port above the 

214 gate of the mountains. On this historic voyage the 
Little Phil was officered by Commodore Wm. F. 

Wheeler, an experienced navigator of the Monongahela; G. 
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A. Knowlton, C. E. late of the Northern Pacific construction 
corps, who acted as pilot, and A. R. Knowlton, mechanical 
engineer, who took charge of the machinery.’’ 

Mr. Chase: Was Commodore Wheeler a member of the 
•regular United States Navy? A. No. 

Mr. Chase: No objection. 


By Mr. Costello: 

Q. I have already given you this book before the recess. 
I will refer to it again so that the record will be clear. This 
is volume 10 of the Contributions to the Historical Society 
of Montana, published in 1940, and I will ask you if you 
used any pages in that volume in your historical research? 
A. Yes, sir. 

Q. What pages did you use? 

Mr. Chase: May we have the citation again? 

The Witness: Volume 10 of the Historical Contribu¬ 
tions. There are some notes here. The notes and refer¬ 
ences partly substantiate things that have gone before here. 
This work was largely taken from the notes of Colonel 
Wheeler— 

Mr. Chase: May I inquire: This is not a part of the 
text of the volume, is it? A. Yes, I would consider 
215 it part of the text which relates to the Fort Benton 
Journals and the Fort Sarpey Journals which are 
the original documents, and these are explanatory notes. 

Mr. Chase: That is not a part of the main text of the 
document, is it ? A. No. 

Mr. Chase: Then we object that no sufficient foundation 
has been laid. 

Trial Examiner: May I inquire whether he believes that 
the annotations and the observations therein are worthy of 
credence ? 

The Witness: Yes, sir, I think so. They are prepared 
partly from Chittenden’s History of the Fur Trade on the 
Upper Missouri, not the steamboat navigation but the his¬ 
tory of the fur trade in the far west and then some other 
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points he gives there. It was prepared through the his¬ 
torical society and the officers out there, who are very 
careful. I think it was good. It is accurate as far as we 
would like to get it. 

Mr. Chase: May I suggest with respect to Dr. Phillips’ 
opinion that I do not believe his opinion can be the basis 
for the introduction of an historical text which is otherwise 
inadmissible; and I believe this to be inadmissible because 
no foundation has been laid any more than for the 

216 fact that Commodore Wheeler was a Commodore of 
the United States Navy. 

Trial Examiner: I was under the impression that there 
has been some explanation of the volume before the recess. 
Perhaps I am wrong in that respect. 

Mr. Chase: I was not aware of the fact it was not a part 
of the regular text. I would say that the contributions are 
good enough without identification, but they have not been 
so shown and this has not been identified. 

Trial Examiner: Who was responsible for the annota¬ 
tions on the particular portion or the particular article. 

The Witness: The editor had been up at the Historical 
Society; the staff out there edited these volumes, or did a 
good part of the work of it. 

Trial Examiner: From your knowledge of their qualifi¬ 
cations would you consider that the annotations made by 
them were reliable and dependable ? 

The Witness: Yes, I should think so. 

Trial Examiner: I think under the circumstances I am 
going to admit it. Overrule the objection. 

By Mr. Costello: 

Q. What portions of the book did you use, Doctor? A. 
Page 239 about Fort Benton and the Forts around there 
and their movements, and the other one on page 249 about 
Fort Jordan, Fort Cotton and their relation to Fort 

217 Benton. 
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Mr. Costello: For the time being, we will hold back the 
volume to which I have just referred and will now proceed 
to consider an extract from Contributions to the Historical 
Society of Montana, Volume 8, published in 1917. The 
pages of particular interest are pages 140,141 and 142; also 
pages 269 through 272. Copies of this will be furnished. 
I will ask at this time that it be marked for identification 
as Commission’s Exhibit No. 19. 

Trial Examiner: It may be so marked. 


221 Mr. Costello: No. Before leaving this, Mr. Chase 
said he is not going to introduce objections to it, as 

I understand, on the matter of the Tom Stevens on page 
141. I would like to have Dr. Phillips tell us how he used 
that in his historical research? A. You mean— 

222 Mr. Chase: Objected to as incompetent, irrele¬ 
vant and immaterial, how he used it. The only way 

he can use it is to say that he believes the Tom Stevens 
went up to six miles below the falls. That is what it says. 
It is in there twice now. 

Trial Examiner: Perhaps the question is whether he 
accepted that as part of his basic facts. 

Mr. Costello: That is what I am trying to get. 

Q. Did you accept this as a valuable source of informa¬ 
tion for this purpose? A. I did accept it, yes, sir. 

Q. On the Tom Stevens? A. As a well established fact. 

Q. Passing on now to the article entitled “Pioneering 
Lumbering in Montana” by A. M. Holter, did you use that 
article in your historical research on the river? A. Yes, 
sir, I did. 

Q. I will not ask you to read that. It is rather long and 
since it is going to he introduced or offered as an exhibit 
here I will not have you read it. Will you tell us in a gen¬ 
eral way the use you made of that article? A. That 
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223 was in regard to the lumbering and sawmill opera¬ 
tions down at Great Falls. 

• ••••••••• 

Mr. Costello: I now offer Exhibit No. 19 for identifica¬ 
tion in evidence. 


224 Trial Examiner: It will be received in evidence. 

Mr. Costello: I will ask that there be marked for iden¬ 
tification photostatic copy of a decument entitled “Report 
of Reconnaissance’ ’ of the Missouri River in 1872, by 

225 Thomas P. Roberts, Assistant Engineer, Northern 
Pacific Railroad. 

Trial Examiner: It will be marked No. 20 for identifica¬ 
tion. 

#••••••••* 

227 Trial Examiner: In view of the statements made, 
I am going to admit No. 20 in evidence. 


Mr. Costello: I now ask that there be marked for identifi¬ 
cation a bound volume of photostatic copies of extracts from 
newspapers beginning with the Helena Weekly Her- 
228 aid of April 4, 1867, arranged chronologically 
through the years and ending on October 14, 1946, 
with an extract from the Great Falls Leader. 


230 Trial Examiner: This will be marked for identifi¬ 
cation as Commission’s Exhibit No. 21. 
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By Mr. Costello: 

Q. Dr. Phillips, I have given you a copy of this tabula¬ 
tion of newspaper clippings to which I have just referred, 
and ask you if you have had an opportunity to study and 
examine that volume? A. Yes. 

Q. Do you regard that volume of clippings as being ap¬ 
parently representative of the newspaper articles relating 
to the transportation of persons and logs on the upper Mis¬ 
souri during the period it covers ? 

Mr. Chase: Objected to as incompetent, irrelevant and 
immaterial; no proper foundation has been laid; as being 
based upon material that itself is inadmissible, and in giv¬ 
ing consideration to that evidence, as a matter of founda¬ 
tion we make the following objections: I notice that the 
items in there are not marked, are not identified, and in 
order to make an intelligent objection, it will be necessary 
to object to a great many on separate and distinct grounds. 

Trial Examiner: The exhibit is not being offered 
231 at this time. The question addressed to the witness 
went to another matter. I do not think that the ob¬ 
jection goes to the question asked the witness. , 

Mr. Chase: My objection goes to the witness answering 
a question based on documents which are inadmissible in 
evidence, your Honor. They are inadmissible in evidence 
because they are newspaper clippings and newspaper clip¬ 
pings are incompetent, irrelevant and immaterial. They 
constitute hearsay upon hearsay. None of these are shown 
to be within the exception to the hearsay rule. They are 
not admissible to prove the truth of any statements made 
in there. No proper foundation has been laid, and we do, 
not by this objection object on the ground that the original, 
newspapers have not been produced. 

There is no proof of the authenticity or of authorship, and 
unless they are offered to show the existence of the facts 
or truth of statements made in them, they are irrelevant; 
and hopelessly encumber the record in violation of rule 26, 
Sections b and c of the new rules and of section 7(c) of the 
new administrative procedure act. 


i 
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As to the clippings or pages I shall name, and other 
pages, they do not purport to state facts which have oc- 
cnrred as to commerce or river transportation, but merely 
state that it is hoped that something may be done, or some 
purpose accomplished with no statement that the 

232 thing was done, the purpose accomplished or any 
serious effort made to do so. In short they are abor¬ 
tive plans. 

The pages to which I refer are 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
15 to 25, inclusive, 34 to 36, inclusive, 44, 50, 53, 59, 68, 71, 
76, 77, 81, 86, 87, 91, 92, 93, 94, 95, 98, 99, 100, 112, 113, 114, 
116,117, and the same thing is true of several clippings on 
pages with clippings which do purport to relate facts. By 
and large the remaining pages are devoted to certain trips 
with a lot of preliminary conversation, which is not a state¬ 
ment of past fact. As to all clippings which do not purport 
to relate to existing facts we make the additional objection 
that they do not even purport to be statements of fact 
which, if made, would be inadmissible in proof thereof. 

Trial Examiner: Of course, this objection goes to the 
admission of the exhibit. 

Mr. Chase: May it please the Examiner, the objection 
goes to the witness testifying in a blanket manner as to 
these sources or primary sources of information. 

• ••••••••# 

233 Trial Examiner: I think the witness may answer 
the question. The objection is overruled. 

The Witness: Yes. 

By Mr. Costello: 

Q. Now, Dr. Phillips, we have had already introduced 
here one page of a newspaper. This exhibit appears in a 
little different form. It appears in a form where the clip¬ 
ping has been taken and photostated. In your study did 
you look at the particular papers from which these clip¬ 
pings were taken? A. Yes. 
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Mr. Chase: Did you look at all of the papers from which 
these clippings were taken? A. Yes, sir; I think I looked 
through all of the papers. 

By Mr. Costello: 

Q. Now, have you made any references or notes in con¬ 
nection with the general research that you have made on 
this whole question here which are based upon the news¬ 
paper items which appear in this volume? A. Yes. 

*••••••••• 

234 Going through the volume, Dr. Phillips, which 
items did you particularly use in your research, 

235 starting from the beginning and going on through. 

Mr. Chase: Same objection. 

Trial Examiner: Objection overruled. 
#••••••••• 

238 Q. Dr. Phillips, in order to expedite the discus¬ 
sion in reference to Exhibit 21 for identification, I 

am just going to repeat a question that I gave to you be¬ 
fore the recess and which you answered so that we can 
start in from that point once more and obviate some of the 
discussion on each individual page. 

Did you use this volume of newspaper clippings in your 
study? A. Yes, sir; that is, the originals. I took my notes 
from the original papers. 

Q. This volume represents a compilation of some of the 
papers you studied? A. Yes, sir; most of them. 

«♦•••••••• 

239 Mr. Costello: I now offer Exhibit No. 21 in 
evidence. 

«#•••••••• 

240 Mr, Chase: The company objects on the following 
grounds and for the following reasons: First, that 

these newspaper clippings, ads and other matters set forth 
in the proposed exhibit are incompetent, irrelevant and im- 
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material; that they constitute hearsay upon hearsay and 
are not shown to be within any exception to the hearsay 
rule; that they are not admissible to prove the truth of 
any statement made in them; that no proper foundation 
has been laid for the introduction in evidence of this ex¬ 
hibit. We do not, however, object on the ground that the 
original newspapers have not been produced in any 
instance. 

There is no proof of the authorship or authenticity of 
any of the clippings or other material. Unless the clip¬ 
pings and other material are offered to show the existence 
of facts or the truth of the statements made in them they 
are irrelevant and hopelessly encumber the record in 
contravention of Rule 26, Sections b and c, of the new 
rules, and of Section 7(c) of the new administrative pro¬ 
cedure act. Many, in fact most of them, do not purport to 
state facts as to commerce or river transportation or any 
other matter relevant in this case but merely state 
241 it is hoped that something may be done or some 
purpose accomplished with no statement that the 
thing was done, the purpose accomplished or any serious 
effort made to do so. In other words, merely abortive 
attempts. 

I referred to a list of the pages of this exhibit before 
and I should like to ask that they be included as if I had 
repeated them here. 

• *•••••••* 

Trial Examiner: The Trial Examiner is inclined to re¬ 
serve decision until he has had an opportunity to read 
through these. I may say, however, that insofar as the 
matter of the application of the strict rules of evidence 
are concerned, in this type of procedure it is not a matter 
which goes to the jury or before a jury the members of 
which may be misled as to the weight to be given to mat¬ 
ters, or led into a belief that things are factually proved by 
the fact that they appeared in print. 
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Mr. Chase: May I first ask that the objection be shown 
to extend to each and every item in the exhibit separately ? 
Trial Examiner: All right. 

Mr. Chase: May I say that unless the clippings are 
admissible as proof of the facts, it seems to me they 
242 can have no relevance or weight whatever, and that 
your Honor would not be entitled to consider them 
as proving these facts. 

Trial Examiner: Well, a great many documents are re¬ 
ceived in evidence which do not in themselves prove any¬ 
thing. They may tend to be corroborative of other mat¬ 
ters or they may tend to establish facts. The weight to 
be given to them is a matter to be determined upon re¬ 
view. In a review by a Trial Examiner or the Commis¬ 
sion in reviewing and assigning weight to such matters, 
or by a District Court judge sitting in equity the same 
strict rule in such matters is not applied as is the case 
in a jury trial. 

Cross Examination—By Mr. Chase: 

• *•**••••• 

246 Q. You do not vouch for the statements contained 
in all these clippings, do you? A. No. 

« * • ♦ • • # « • ft! 

Q. You said in answer to my question that you did not 
vouch for the truth of everything in there. You know 
nothing about the facts purported to be set forth there, 
do you? A. How do you mean? ! 

Q. You do not have any personal knowledge of the facts 
back that far? A. No; I do not have any personal knowl¬ 
edge of the facts reported in there. When I use them I 
have to use them and compare them with the statements 
and form my own opinion. ! 

•#••••••••; 


I 
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251 Edwin A. Smock was called as a witness on be¬ 
half of the Federal Power Commission, having been 

first duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Costello: 

Q. Will you state your name and address for the record, 
please? A. Edwin A. Smock; Cascade. 

Q. Do you live in the town of Cascade? A. No; I 

252 live eight miles out at a station called Hardy. 

Q. What is your age? A. 75. 

Q. Have you ever lived in Great Falls? A. Yes, sir. 

Q. When did you come to Great Falls? A. June 10,1894. 
Q. Did you ever do any work in Great Falls for any 
lumbering concerns there? A. I did. 

Q. Will you name that company? A. The B. & M. 

###••••••• 

253 Q. Where was the B. & M. Saw Mill located? A. 
About 10th Avenue North between probably 5th 

and 12th Streets. 

Q. You said you worked for this company? A. I did. 

Q. What year did you work for the company? A. 

254 It was—I cannot say—either 94 or 95. 

Q. What kind of work did you do for them? A. 
Roustabout; everything ; teaming and cleaning up; buying 
slabs and lumbering. I had no regular job there. 

Q. The B. & M. Company was a saw mill? A. They had 
a saw mill, yes, sir. 


Q. Where did the Company get its logs? A. Several 
miles up the Missouri River. 

• ••••••••• 

255 Q. Did you see logs in the river at Great Falls? 
A. Yes, sir. 

Q. Could you give any estimate of the number of logs 
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that you saw in the river at Great Falls at any one time? 
A. No; I cannot say that. It was a boom full. That is all 
I can tell you. 

Q. How far out in the river would you say that the boom 
extended? A. Pretty near across the river. 

Q. Then how far lengthwise would it be? A. It would 
probably be about a half or three-quarters of a mile long. 

Mr. Smock, did you ever do any logging on the Missouri 
River yourself? A. No, sir. 

Q. Did you ever do any logging on any of the tributary 
streams? A. Not myself. I worked on them. I never did 
any logging myself. 

Q. What do you mean you worked on them. A. 
256 I worked for a man by the name of Mr. Hamilton 
on the Smith River; Deep Creek some call it. 

Q. Does Smith River or Deep Creek come into the Mis¬ 
souri River? A. Yes, sir; from the south, somewhere 
near— 


Q. You have already testified that you worked for a 
man who logged on the Smith River. That is correct, I be¬ 
lieve. What kind of work did you do for him? A. We drove 
the logs down the creek, down to the mouth of the river, 
and rafted them on the Missouri River down into Great 
Falls. 

Q. What year did you do this ? A. That was ’95. 

Q. Can you give us any estimate of the amount 
257 of logs that were taken down the Smith River on 
that occasion? A. No, I cannot. 

Q. Or how many rafts of logs? A. Oh, there was about 
20 rafts. 

Q. How big wo\ild a raft be? A. Oh, about 32 feet in 
width; about 64 to 90 feet long. 

Q. Could you estimate the number of logs in any one 
raft? A. No, I could not. 

Q. Where were these rafts taken? A. They were taken 
out of the river above the Great Northern Railway bridge 
in Great Falls. 
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Q. Do you know what was done with the logs then? A. 
They were cut up into stove wood. 

Q. Did you see any other logging on the river during 
the period that you were logging there yourself? A. I did, 
yes, sir. 

Q. Do you know who was doing that logging ? A. I have 
forgotten now. I knew most or a great many of the boys 
at that time, but I have forgotten who they were. 

Q. Are you speaking of the Missouri River or the Smith 
River? A. The Missouri. There was another log- 

258 ging operation on the Smith River at the time I was 
working there. 

Q. How far up stream would you say that you had seen 
logs? A. By the river or by the road? 

Q. By the river. A. About 50 miles. 

Trial Examiner: May I interrupt for one question? 
When you speak of 50 miles, you mean 50 miles from 
Great Falls? A. From Great Falls, yes, sir. 

By Mr. Costello: 

Q. Are you speaking of river miles? A. River mileage, 
yes, sir. 

Q. Over how many years would you say that you had 
seen logging on the Missouri River? A. Oh, in ’95 is all. 
I quit that business then. I did not see the river any more. 
Mr. Costello: I have no further questions at this time. 
Trial Examiner: Cross examination. 

Cross Examination 

By Mr. Chase: 

Q. Mr. Smock, how long did you continue to live in Great 
Falls after 1895? A. Up to 1914. 

Q. You never saw any logs or logging in the river 

259 from 1895 to 1914, is that correct? A. That is cor¬ 
rect, yes, sir. 

Q. You have never seen any since? A. No, sir. 

Q. Now, I am interested—I come from Great Falls my¬ 
self—in the location of this saw mill of the B. & M. so 
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that we get clear what the B. & M. was. It was not a 
smelter yard? A. I do not understand you. 

Q. The B. and M. was not a smelter, was it? It was a 
saw mill? A. It was a saw mill, yes, sir. 

Q. Which side of the river was the mill on? A. On the 
south side of the river. 

Q. Was it below the rapids? A. No, it was four of five 
miles above the 15th Street bridge up the river. 

Q. Were there any rapids where the Great. Northern 
Bridge was? A. Yes; there was. 

Q. And the mill was below the rapids? A. The mill was 
below the rapids, yes, sir. 

Q. Was there any dam there then? A. There was at 
the bridge at that time. 

Q. At which bridge? A. The railroad bridge. 

260 Q. Did not the dam stop the logs? A. No. The 
dam was a wing dam. It did not extend across the 

river. It was about there where we broke up our rafts. 

Q. You broke up your rafts at the wing dam? A. At 
the wing dam. 

Q. What did you do with the logs then? A. We piled 
them up where there is a swimming pool now, I believe. 
It was all vacant at that time. 

Q. That is right at the Great Northern Bridge, is it not? 
A. Just below the bridge, yes, sir. 

Q. Wliat did you do with the logs there? A. We cut 
them into cordwood or stove wood. 

Q. You did not take them down to the saw mill, did you? 
A. They belonged to Joe Hamilton. 

Q. How did the B. and M. get the logs down to the saw 
mill? A. They were floated down the river. 

Q. Past the wing dam? A. Past the wing dam, yes, sir. 
Their boom was below the wagon bridge. 

Q. Was the Black Eagle dam in the river then? 

261 A. Yes, sir . 

Q. Did the pond or reservoir created by it extend 
up the river to the mill? A. I cannot answer that. 



Q. Was the water at the mill moving or still? A. I can¬ 
not answer that. 

Q. How wide was the river at that point? A. It was 
about—about the widest portion— 

Q. I did not understand your answer. A. It was very 
wide there; I would not say how wide. The widest portion 
of the river I have seen was right there. 

Q. Was it opposite the island out there? A. From south 
to the north shore—I cannot remember now—they had 
some name for it. 

Q. Broad Water? A. No. Broad Water was above. 

Q. Was there an island in the river at that point? A. 
That was under water a great part of the time. 

Q. Was there a large island that was very seldom under 
water? A. I have forgotten. 

Q. Do you remember whether there is one there now? 
A. No; I cannot say now. 

Q. You cannot remember whether there was one 
262 there then? A. There was one there part of the 
season, but I cannot remember whether it was 
throughout the season or not. 

Q. Did the logs go around the boom the other side of the 
island? A. No; they were on the south side of the island. 

Q. They were on the south side of the island? A. Yes, 
sir. 

Q. Did you actually go down with the logs? A. Hamil¬ 
ton’s? 

Q. Yes. A. Yes; I went down with the logs. 

Q. You went down with the logs? A. Yes, sir. 

Q. You say they came from Sheep Creek? A. Yes, sir. 
Some was—some was on the White Tail and then above 
the Tenderfoot some were got. 

Q. There are many Sheep Creeks. Mr. Smock, is this 
the Sheep Creek that flows into the Smith River or Deep 
Creek? A. Deep Creek, yes, sir. 
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263 Q. Sheep Creek flows into the Smith River, is that 
right? A. Yes, sir. 

Q. Smith River is also called Deep Creek? A. Deep 
Creek; that is the name we always used to call it. 

Q. That is what I have always called it. There is an¬ 
other Sheep Creek up about Hardy? A. Yes, sir. 

Q. That is not the creek you are talking about? A. 
No, sir. 

Q. So the logs you are talking about were cut on the 
Sheep Creek which flows into the Smith River pretty close 
to White Sulphur, is that right? A. That is right, yes, sir. 
Q. What kind of a creek is Deep Creek? A. Sir? 

Q. WTiat kind of a stream is Deep Creek? A. A little bit 
of a stream. 

Q. How big were the logs that came down there? A. 
Oh, probably some logs would be 6,000. 

Q. 6000 what? A. 6000 feet. 

Q. Long? A. Yes. The surface— 

264 Q. What I am trying to get at, Mr. Smock is how 
long were the logs that went down Sheep Creek? 

A. 12, 14, 18 and 20. 

Q. Feet? A. Yes. sir. 

Q. How big round were they? A. Oh, there were some 
there about 24 inches, probably, some 6 inches. 

Q. Mostly six inches? A. No. j 

Q. Mostly 24? A. No; an average, I should say, about 
12 inches. 

Q. WTiat kind of a stream is Smith River. A. In the 
spring of the year it was a pretty good driving stream. 

Q. WTiat time did you drive? A. We drove from about 
April to—I have forgotten the date we got through. 

Q. September? A. No. It was sometime in June or 
before June. 

Q. It was when the water went down? A. Wlien we got 
through. WTien we had the logs in the boom from the 
creek. 
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Q. When you say you saw logging operations up 

265 stream about 50 miles, was that around Cascade 
somewhere? A. No, it w T as below Cascade. It is 

about where the island was in there, just below, where the 
rapids are quitting and go into still water, then the river 
commences to get very crooked. 

Q. Is it closer to Ulm or Cascade? A. What? 

Q. The spot where you saw the logs fartherest up 
stream. A. Closer to Ulm. 

Q. Closer to Ulm ? A. Yes, sir. 

Q. Do you know where they came from? A. No, sir, 
I do not. 

Q. Mr. Smock, I am not clear on where the B and M logs 
were taken out of the river. Will you explain that? A. 
Why, yes. The upper end of the boom came near to the 
wagon bridge, as near as I could gather—it is hard to de¬ 
scribe it. It was all open prairie. There were no build¬ 
ings to go by. 

Q. It was below the wagon bridge? A. Yes, it was below 
the wagon bridge. 

Q. And below the rapids; between the wagon bridge and 
that railroad bridge, is that right? A. Yes. 

266 Q. WTiat was done with the logs? A. They were 
sawed into material. 

Q. Sawed up into lumber or firewood? A. Which logs? 
Q. The B and M. A. The B and M was sawed up into 
lumber. 

Q. And the Hamilton logs into firewood? A. Into fire¬ 
wood. 

Mr. Chase: That is all. 

Mr. Costello: Mr. Examiner, I ask that there be marked 
for identification Commission Exhibit No. 22 this docu¬ 
ment without describing the exhibit for the time being. 

Trial Examiner: I would at least like to know something 
to identify it on the record. 

Mr. Costello: All right. It is a four page photostat 
copy containing pictures. 
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Trial Examiner. The first page of which contains the 
words “Souvenir of the State of Montana’’ is that correct? 
Mr. Costello: That is correct. 

Trial Examiner: It will be marked 22 for identification. 

• ••••••••• 

Mr. Costello: Mr. Examiner, I am not going to show 
the witness this document which has been marked for 
identification in order to obviate any question of 

267 his being able to identify anything he sees by any 
legends that appear on it, and I am, therefore, going 

to cover up the legend that appears on the pictures so that 
he cannot read that. He has not seen this paper before— 
that is, to my knowledge at least. 

Q. Mr. Smock, I am going to show you a picture here 
and I am holding a paper over the legend which describes 
it, and ask you if you can identify that picture? A. Yes. 
sir; I recognize it. 

Q. Will you tell us what that picture is? 

*•••••••*• 

268 Q. I have already shown the witness page 4 and 
he has signified, I believe, that he recognizes that 

picture. A. Yes, sir, I do. 

Q. Will you tell us what that picture is? A. It is the 
B and M— 

• ••••«•••• 

Mr. Chase: Have you ever seen the picture before? 

A. No, sir, not to my knowledge. I might have but 

269 I do not remember. 

Q. You have not seen it this morning? A. No. It 
might have been in the paper sometime, I do not remember. 

By Mr. Costello: 

Q. Tell us what that picture is? A. It is the yards of the 
mill of the B and M. 

Q. Where? A. At Great Falls. 
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Q. Now, Mr. Smock, I am going to cover up the bottom 
two pictures on page 3 of this exhibit and the legend and 
show you the remaining picture and ask you if you can 
remember ever having seen that particular scene depicted 
there? A. No; I cannot remember that. 

Q. What? A. No; I cannot remember that. 

• •••••••*• 

275-276 

Mr. Costello: I ask that there be marked for 
identification as Commissioner’s Exhibit No. 24 an extract 
from the original journals of the Lewis and Clark Expedi¬ 
tion, which is known commonly as the Reuben Gold 
Thwaites edition. This extract comes from volume 2 part 
2 and was published in 1904. 

• •••••#••• 

278 Trial Examiner: It will be marked for identifica¬ 
tion at this time. The Trial Examiner will wait 
until he has had an opportunity to make some study of it 
before ruling. 


279 Mr. Costello: I ask that there be marked for iden¬ 
tification as Commission’s Exhibit No. 25A and 

25B— 

Trial Examiner: Which is which? 

Mr. Costello: I was getting to that. 25A will be the 
House of Representatives report No. 894, 53rd Congress, 
Second Session, complete. It is a nine-page photostatic 
copy of the original document, and the B part of the exhibit 
consists of pages 5336 and 5337 photostatic copies of those 
pages of the Congressional Record in the House of Repre¬ 
sentatives of the United States. 

I now ask that they be marked for identification. 

Trial Examiner: They will be marked as 25a and 25b 
respectively for identification. 
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280 Trial Examiner: If there is no objection to 25a, 
it will be received in evidence. 

• • * • • * # • • • ! 

282 Trial Examiner: 25B will also be received in evi¬ 
dence. 

• • • • • • • • • O 

283 Trial Examiner: Without objection Exhibit 24 
will be received in evidence. 

• • # # • • • • • • ; 

Mr. Costello: I ask that there be marked for identifica¬ 
tion original copy of Senate Document No. 191, 78th Con¬ 
gress, Second Session, which bears the beading “Missouri 
River Basin . 9 9 

[At this point, Mr. Costello also asked that House Doc. 
No. 475, and Senate Doc. No. 247 both 78th Cong. 2d Sess. j 
be marked for identification.] 

• • • • • • * • • • j 

284 Trial Examiner: I will direct that House No. 475 
be marked for identification No. 26a; 191 Senate 26b 

and 247 Senate 26c. 

• • • # • • • • • • i 

286 Trial Examiner: The three exhibits, 26-a, b and c 
will be received in evidence, with the understanding 

that in the case of 26-b, of the maps contained as Appen- j 
dix III in the envelope in the back, only those marked 58- i 
D-490 and 58-D-496 are included. 

• # • * • • • • • • ; 

287 Mr. Costello: I now ask that there be marked for 
identification a large map which bears the heading, 

‘ ‘ Federal Power Commission, Missouri River Basin above 
Ft. Peck Reservoir, Existing and Approved Reservoirs and 
Power Projects, ’ ’ to which is attached a table of six sheets, 
which carries the heading, “Data to Accompany Map of 
Upper Missouri River,” etc. This table is a tabulation of j 
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the name of the reservoir, stream, storage capacity, acre 
feet, etc. 

Trial Examiner: Is that permanently attached to it and 
made a part of the map? 

Mr. Costello: It is. 

Trial Examiner: The whole document, including the 
tabulation will be marked as 27 for identification. 

• ••••••••• 

Mr. Costello: The Company has been furnished with 
copies of the map and the tabulation, and I now offer it in 
evidence. 


• •••••*••• 

289 Trial Examiner: No. 27 will be received in evi¬ 
dence. 


Mr. Costello: I now ask that there be marked as Com¬ 
mission’s Exhibit 28, a two-page photostatic copy of what 
appears to be an advertising brochure of the Montana 
Power Company, bearing the date of 1916 on the title 
page. 

The other page to which I have reference is headed, 
“Hebgen Reservoir.” This publication was issued by the 
Montana Power Campany. 

• «••••••#• 

290 Trial Examiner: Mark it No. 28. 

Mr. Costello: And I will offer it now in evidence. 

Trial Examiner: Is there any objection to the receipt 
of the document? 

Mr. Corette: Yes, your Honor. The Company objects 
to the offer of Commission’s Exhibit No. 28 on the ground 
that it relates to the use of the Hebgen Reservoir on which 
the Company has a final power permit from the Depart- 


✓ 
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ment of Agriculture and which is not involved in this case; 
that, therefore, this is not within any issue of this case; 
second, that it is entirely incompetent, irrelevant and im¬ 
material. 

Mr. Costello: Does the Examiner wish to hear Commis¬ 
sion J s position on this document? 

Trial Examiner: Not so far as the statement made. That 
completes your statement? 

Mr. Corette: That completes the objection. 

I might say in connection with the objection, that it is 
our very definite and positive position that the Hebgen De¬ 
velopment is not and cannot be involved in this proceeding 
because of the fact that it is covered by a final power permit 
issued by the Department of Agriculture, which is valid 
and existing, and which, under Section 23(b) of the Federal 
Power Act, is preserved, the section specifically providing 
that we are not required to have any other license, 
291 if we have a valid and existing permit or right-of- 
way. And 23(a) contains statements to the same 
general effect. 

We think that is a vital and important point in this case, 
and we urge our objection most strongly on those grounds. 

Trial Examiner: Well, it seems to me that any question 
as to whether the legality of that final permit stands would 
not necessarily relate to the reasons for this, because this 
document does refer to the effect of Hebgen upon other 
plants of the Company. 

Mr. Corette: That is exactly the point we have in mind; 
namely, that if the Hebgen is already covered by a valid 
and existing permit, that then any effect which Hebgen 
may have on any other plant of the Company cannot be in¬ 
volved in this case. 

Trial Examiner: I will have to overrule Counsel on that 
point and admit the exhibit in evidence as No. 28. You 
have an automatic exception. 
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292 Mr. Costello: I now ask that there be marked for 
identification as Commission’s Exhibit No. 29 a 12- 

page extract from “The Century Illustrated Monthly Maga¬ 
zine,” January, 1888, Volume XXXV, No. 3. 

• ••••••••• 

Mr. Chase: To the introduction in evidence of proposed 
Exhibit 29, the Respondent objects upon the following 
grounds and for the following reasons: 

293 (1) That said exhibit and all thereof is incompe¬ 
tent, irrelevant and immaterial; 

(2) That said exhibit shows on its fact that it is not a 
history within the meaning of that word, as admitting his¬ 
torical works in evidence; 

(3) That it is hearsay and is not shown to be within any 
exception to the hearsay rule; 

(4) That it is not admissible to prove the truth of any 
statement made in it; 

(5) That no proper foundation has been laid. We do not, 
however, object on the ground that the original document 
has not been produced; 

(6) That there is no proof of authorship or authenticity; 
and 

(7) Unless it is offered to show the existence of fact or 
the truth of statements made in it, it is irrelevant and 
serves only to encumber the record in contravention of 
rules 26(b) and 26(c) of the New Rules and of Section 7(c) 
of the Administrative Procedure Act. 


299 Trial Examiner: Any ruling on the receipt of the 
exhibit will be deferred for the present. It will be 
marked as No. 29 for identification. 

• ••••••••• 

% 

306 Mr. Costello: I now ask that there be identified 
as Commission’s Exhibit No. 31, an extract copy 
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from “History of Washington, Idaho and Montana” by 
Hubert Howe Bancroft, dated 1845-1889. 


309 Trial Examiner: It will be marked 31 for iden¬ 
tification and ruling will be reserved. 

Mr. Costello: I now ask that there be identified as Com¬ 
mission’s Exhibits Nos. 32-a and b, an extract from Volume 
I of the Contributions to the Historical Society of Mon¬ 
tana,” which was published in 1876, and an extract from 
the Volume III of the “Contributions to the Historical 
Society of Montana,” which was published in 1900. 


310 Trial Examiner: Volume I will be marked 32-a for 
identification and portions from Volume HI as 32-b 
for identification. 


Mr. Costello: I will offer them at this time in evidence. 

Trial Examiner: I will be glad to hear from Counsel as 
to any objection. 

Mr. Chase: Yes, there is an objection. In view of the 
comment between the Examiner and Counsel, it appears 
that the exhibit is being offered for the purpose of seeking 
to introduce into this proceeding for the first time an issue 
as to the effect of the operation of the Respondent, 
311 the Montana Power Company, on the navigable ca¬ 
pacity of the River farther down. 

It is the position of the Montana Power Company and the 
Montana Power Company objects to the introduction of this 
or any other evidence on that issue upon the following 
grounds and for the following reasons: 

That the question of the effect of the operations of the 
plants of the Montana Power Company on the navigable 
capacity or on interstate commerce is not within the issues 
as set forth in the Order to Show Cause as amplified and 

i 

i 

i 

i 

i 

i 

i 

i 
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* 

amended and the Answer thereto. In this connection, I call 
your Honor’s attention to the fact that the language in 
Section 23 and in the Order to Show Cause, on which the 
Examiner appeared to place some reliance or weight, has 
nothing to do with this particular issue, as being included 
in the issue. 

That all of the dams and plants of the Montana Power 
Company involved in this proceeding were constructed 
prior to 1935, as appears from paragraph (a) of the Order 
to Show Cause as amplified and amended. 

That as to any dam or structure constructed prior to 
1935, the Federal Power Commission has no right, author¬ 
ity or jurisdiction to require or order the filing of an ap¬ 
plication for license on the ground that any such dam or 
structure affects navigable capacity or affects the interests 
of interstate and foreign commerce. 

312 That the Federal Power Act does not require and 
does not authorize the Federal Power Commission 
to require or order the taking of a license for a dam or 
structure constructed prior to 1935, or declare unlawful any 
such dam or structure, on the ground that it affects navi¬ 
gable capacity or that it affects the interests of interstate 
and foreign commerce. 

• ••••••••• 

Trial Examiner: The Trial Examiner overrules the ob¬ 
jections and admits Exhibits 32-a and 32-b. 

• ••••••••• 


315 Mr. Chase: Now, the ruling has been made, your 
Honor. If Mr. Gatchell would care to answer the 
question, I would like to know whether he is contending that 
Section 4(g) gives the Commission any authority in this 
proceeding and under these pleadings to require the Re¬ 
spondent to apply for or take a license on the grounds that 
he has just been discussing. 
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Mr. Gatchell: Yes, Mr. Chase. My object in stating my 
position in full is that you know our feeling as Staff Counsel 
on it. It is my thought that where a project is located on a 
non-navigable stream and affects lower navigable ca¬ 
pacity— I 

Mr. Chase: And was constructed prior to 1920. 

Mr. Gatchell: And was constructed prior to 1920—let’s 
see what other things you might want in that—that that 
kind of a project would be one as to which the Commission ; 
could proceed under Section 4(g), and that it is the type 
of project which comes within the scope of the Show 

316 Cause Order as amended, and that assuming—which 
I do not do any more than for the purpose of the dis¬ 
cussion—assuming the River to be non-navigable from Ft. ; 
Benton up stream, that nevertheless you do require licenses 
for all of your Missouri River plants and for the Madison 
and Hebgen Reservoirs. 

That is the position which I wish to state. 

Mr. Chase: Would Counsel care to indicate any provi¬ 
sions of the Federal Water Power Act—or Federal Power ! 
Act which, in his opinion, render unlawful the maintenance 
of such structures under such conditions? 

Mr. Gatchell: Mr. Chase, I don’t want to get into an ar¬ 
gument here, because I don’t think it is appropriate here. ; 
I do think you are entitled to my position, and that is what 
I have given you. 

• ••##••••• 

317 Mr. Costello: I now ask there be marked for iden¬ 
tification as Commission’s Exhibit 33 a United States j 

Inspectors Certificate to Masters, issued to N. Hilger on 
May 3, 1886, allowing him to qualify as a pilot navigating 
between Stubbs Ferry and Falls City, Montana Territory. 
And because Counsel may wish to make the same objections 
to both of these documents, I will now ask that there be i 
identified as Commission’s Exhibit No. 34 a Certificate of 
Inspection for passenger steamers of one hundred tons bur¬ 
den and under, issued for the passenger steamer Rose by 
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the Federal Government on apparently May 8, 18S6 or May 
10, 1886. 


• •••••••#• 

318 Mr. Costello: I now offer these two certificates. 

#•••••#••• 

Mr. Chase: To the introduction in evidence of the pro¬ 
posed exhibits 33 and 34, and each thereof, the Company 
objects upon the following grounds and for the following 
reasons: 

(1) That they are, and each of them is y hearsay; 

(2) That neither of them is binding upon the Company 
in any manner; 

(3) That no proper foundation has been laid. We do not, 
however, object to the fact that the original has not been 
produced; 

(4) That neither is the best or any proper evidence of 
any of the facts or statements therein set forth. 

• ••••••••• 

319 The Trial Examiner will admit both Exhibits 33 
and 34. 

• ••••••••• 

320 Mr. Chase: May it please the Examiner, I under¬ 
stand that another witness has arrived, but before 

that witness goes on the stand, in view of Mr. Gatchell’s 
statement, which came after the ruling on the admission of 
Exhibits 32 (a) and (b) over our objection, and, further, 
in view of the fact it is a matteer of vital and crucial im¬ 
portance to us in this case, and that counsel has expressed 
a statement or made a statement of their position but has 
indicated a desire not to disclose which of the statutes we 
are violating, in spite of the fact he says he wants to dis¬ 
close everything to us so that we will have a fair trial, at 
the first appropriate moment I will ask the Examiner to 
reconsider the ruling on Exhibits 32a and 32b. 
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Mr. Gatchell: I do not wish it to appear that I was un¬ 
willing to disclose the information. I said I did not think 
that was the appropriate time to engage in argument. I do 
think I have made a statement as to our position on the 
statute. 

Trial Examiner: If there is any doubt in our minds as to 
what statute or wiiat provisions of the statute are in ques¬ 
tion, I think it might be helpful to the record at this time 
and helpful to the Trial Examiner in ruling on the 

321 admission of the evidence if counsel would make a 
full statement in that respect. 

Mr. Gatchell: My statement really came inappropriately 
in that it had no relation to Exhibit No. 32. 

Mr. Examiner, Section 4(g) of the Federal Power Act 
states that the Commission “upon its own motion may or¬ 
der an investigation of any occupancy of, or evidenced in¬ 
tention to occupy, for the purpose of developing electric 
power, public lands, reservations, or streams or other bod¬ 
ies of water over which Congress has jurisdiction under its 
authority to regulate commerce with foreign nations and 
among the several States by any person, corporation, state 
or municipality, and to issue such order as it may find ap¬ 
propriate, expedient and in the public interest to conserve 
and utilize the navigation and water-power resources of 
the region. ,, 

In 1943,1 believe—I do not have the motion to segregate 
before me at this minute—either in 1942 or 1943 the Com¬ 
mission advised the Montana Power Company and its 
plants appeared to be without authority of law, and re¬ 
ferred to the case of Pennsylvania Water Power Company 
against the Federal Power Commission. That case was 
brought under Section 4(g) of the Federal Power Act, and 
while in that case the finding of the Commission, and the 
later finding of the Court of Appeals was that the Susque¬ 
hanna River was a navigable water of the United 

322 States, the right of the Commission to proceed under 
section 4(g) was upheld. 
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That proceeding was the first court review of a proceed¬ 
ing under Section 4(g) where the Commission’s right to 
do so had been challenged. There has been no proceeding 
since that time wherein the proceedings of the Commission 
under 4(g) has been against a project which at the time of 
instigation of the proceedings was stated by the Commis¬ 
sion to be occupying a section of a non-navigable stream 
which was subject to the jurisdiction of Congress. So that 
there is no case to which I can cite the Trial Examiner or 
counsel for respondents or the interveners wherein a court 
has passed upon the right of the Commission to proceed 
under that section upon the assumption that the Missouri 
River is non-navigable above Fort Benton. 

I do not want to keep repeating, but we in our presenta¬ 
tion are proposing to continue to insist upon the naviga¬ 
bility of the Missouri River above Fort Benton. But as¬ 
suming that finding to go against us when it comes before 
the Commission and that the only possible grounds of juris¬ 
diction would be the effect upon navigable capacity, the 
proceeding would be under Section 4(g) in exactly the same 
manner and to the same extent as was the case of the Penn¬ 
sylvania Water Power Company. 

The next question to which Mr. Chase’s inquiry was 
323 directed, and with which his inquiry is more con¬ 
cerned, is assuming that the Commission may make 
such investigation, would it be authorized under Section 
4(g) to issue an order directed against the Montana Power 
Company for that company to take a license for the power 
plants located on a non-navigable stream. Obviously it 
could do so only if there was some act which was being vio¬ 
lated. 

Section 23(b), the first sentence thereof, deals first with 
occupancy of navigable waters, and secondly with the occu¬ 
pancy of public lands or reservations of the United States, 
and, third, utilizing surplus water from any Government- 
owned dam except under and in accordance with the terms 
of a permit or valid existing right-of-way granted prior to 
June 10, 1920 and license granted pursuant to the act. 
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The Holtwood matter was a proceeding wherein that 
sentence was directly applicable, as it would not be to a 
project located on a non-navigable section of a navigable 
stream. There is no requirement in the Federal Power Act 
that a license shall be taken by a company occupying a por¬ 
tion of a non-navigable stream affecting lower navigable 
capacity. The violation occurs by reason of the language 
of the Rivers and Harbors Act of March 3,1899. 

The company has a right in this proceeding at whatever 
time may be appropriate to question the right of the 
324 Commission to attempt to enforce against it the pro¬ 
visions of another statute. For myself, I think that ! 
the Commission does have such a right. I am merely say¬ 
ing that this company has a right to raise that question. I 
can cite to the Trial Examiner and the Montana Power 
Company no authority wherein the right of the Federal 
Power Commission to so proceed has been upheld. 

It may be that this is the case wherein that issue will be 
decided. My feeling is it will not be because we think the 
river is navigable. But assuming it is not so found, then 
this may be that case. 

• • # • • • • t • O j 

344 William Kirchen was called as a witness on behalf 
of the Federal Power Commission, having been first 

duly sworn, was examined and testified as follows: 

Direct Examination 

i 

I 

By Mr. Costello: 

Q. Will you state your name and address for the record, 
please. A. William Kirchen; 319 5th Street South; Great 
Falls, Montana. 

345 Q. How long have you lived in Great Falls, Mr. 

Kirchen? A. Well, I came there on the 1st of Sep¬ 
tember, 1892; that is 54 years and some. j 

Q. What kind of employment were you engaged in in 
Great Falls at that time? A. Principally in the machine 
ists’s trade. 
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Q. Mr. Kirchen, are you acquainted with the subject of 
boats and boating on the Missouri River? A. Well, some. 

Q. Did you ever take any boat trips yourself? A. I did. 

Q. Could you describe any boat trips that you have taken ? 
A. Well, the one, the only real one was made from Great 
Falls to Cascade in the month of April, 1894. 

Q. What was the occasion for that trip? A. Well, it was 
during the ARU strike and the smelter had shut down and 
a bunch of us fellows got the use of this boat and went up 
the river to kill time, no special reason. 

Trial Examiner: Can you tell us what “ARU” stands 
for? A. American Railway Union; the strike of 1894. 

By Mr. Costello: 

Q. What kind of a boat was this? A. It was a 
346 steamer. 

Q. Can you describe the boat, please. A. Well— 

Q. That is, for size and so forth. A. I should judge pos¬ 
sibly 30 feet long, 7 or 8 feet I think, maybe around 7 feet. 
It had a boiler and a steam engine in it. 

Q. Who owned the boat? A. Frank Klepetko, superin¬ 
tendent of the smelter. 

Q. Did the boat have a name? A. The name of the boat 
—it was named after his oldest daughter, Frances. 

Q. Where did Mr. Klepetko get his boat, or do you know 
that? A. He originally before he came here was superin¬ 
tendent of some smelting works in northern Michigan, and 
I was always under the impression— 

Trial Examiner: Just a minute. 


• ••••••••• 

Trial Examiner: That is something you do not know 
yourself. It is only an impression that you have and we 
would rather you not testify to that. If it is your impres¬ 
sion do not give it to us. Confine yourself to facts within 
your own knowledge. 

The Witness: I did not see the boat brought in. 


347 
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By Mr. Costello: 

Q. We will pass on Mr. Kirchen, to something else, to 
another question about the size of the boat. Would you 
be able to tell us the approximate draft of the boat. A. Oh, 
I should judge from 12 to 18 inches. 

Q. Now, I would like to have you describe, if you will, that 
trip from Great Falls to Cascade. A. Describe the trip? 

Q. If you will, yes. A. Well, we left there sometime in 
the middle forenoon, loaded up all the coal that we could 
handle, and went up the river. When the coal was used up, 
we tied up to shore and cut dry wood, and loaded the boat 
up with wood, and went ahead again. We were part of two 
days going to Cascade. We stayed there over-night on the 
second day and came back on the third. 

Q. How many people were with you on this trip? A. 
There were five of us all told. 

Q. Do you know how many miles by water that trip would 
take that you made? A. No. We did not measure it. All 
I knew is what I heard, and you do not care for that. 

• ••#•••••• 

The Witness: I ain’t stating no time or distance. 

348 By Mr. Costello: 

Q. Did you make any other trips in this boat after that? 
A. Yes; up to some of the islands. There was a pavillion 
up there. We used to get a boat in the evenings with some 
lanterns and a couple of musicians in the bunch and we 
would have a dance. 

Q. Can you say anything about this particular trip to 
Cascade, about the ease or difficulty that you experienced 
on the trip? A. Well, at a point several miles down stream 
from Cascade we hit some rapids, and we had to tie up to 
the shore, get on a full head of steam to make those rapids, 
with the use of a couple pike poles, but we made it. 

Q. Have you ever heard of a steamboat called the Minnie ? 
A. I have. 

Q. Where did you hear about that? 

Mr. Chase: May it please the Examiner, I object to that. 
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It is not important whether he heard about it or not. It is 
whether he knows. 

Trial Examiner: If he saw it, that might be appropri¬ 
ate. 

The Witness: I have seen the boat. 

Mr. Costello: I will reframe the question. 

Q. Have you ever seen a steamboat called the Min- 

349 nie ? A. I have. 

Q. Where did you see that boat? A. On Broad 
Water Bay. 

Q. Did you ever ride in the boat ? A. I never did. 

Q. Where is Broad Water Bay? A. Well, that is right 
above the railroad bridge in Great Falls, above the Great 
Northern bridge. Some call it the pool, I believe. 

Q. Do you know who owned that boat? A. Jack Cornelius. 

Q. I believe you said that you had never ridden on the 
boat, is that right? A. No, I have never ridden on that 
boat. 

Q. Did you ever see it operating on the river ? A. I have. 

Q. Over what period of time would you say that you have 
seen that boat operating? A. Oh, it was in the early 1890’s, 
after 1892, maybe around 1893 or 1894. 

Q. Over a period of how many years ? A. I would say a 
couple years—two years. 

Q. Did you ever take any other boat rides on the river at 
any point along the stream? A. I have with a rowboat. 

Trial Examiner: Are you limiting this to the area 

350 above Fort Benton or not? 

Mr. Costello: Oh, yes. 

Q. How far up stream on the Missouri River have you 
seen the Minnie? A. Only on Broad Water Bay. 

Q. Did you ever see any other boats other than the Minnie 
which you have mentioned now and the Frances operating 
on that river? A. I have a faint recollection of a govern¬ 
ment boat that was used on riprapping the river. To give 
you any details I cannot. 

Q. But you have a recollection of having seen the boat? 
A. I have. 


Q. Did yon happen to see the work in which that boat 
was engaged? A. That riprapping? 

Q. Yes. A. I have seen some of it along the side of the 
stream in 1894 when we went to Cascade. 

Q. Did yon see it being done? A. No. 

Q. Now, to get to another subject. Have yon ever seen 
logs in the river at Great Falls? A. I have. 

351 Q. What year would yon say that you have seen 
the logs? A. Oh, 93, 92, maybe 94. 

Q. At what place in the river would those logs be? A. 
Well, they were up stream from what is now the 10th street 
bridge. There was a boom there. 

Q. There was a boom ? A. There was a boom in the river 
there that caught the logs. 

Q. Do yon know who owned the boom? A. Well, it be¬ 
longed to the saw mill that was operating there. 

Q. Do you know the name of the saw mill, or what it was 
called? A. Boston and something. I forget the name. 

Q. Now, about these logs, can you give us any estimate 
of the amount of logs that you have seen in the river at any 
one time? A. I cannot, but there were sure a lot of them. 

Q. Could you tell us how much surface on the water, you 
might say, would be covered of that river at any place ? A. 
It may be 200 feet by 6 or 8 hundred feet. 

Q. Over what period of time would you say you have seen 
those logs? I mean what years. 

352 Mr. Chase: I think that is repetitious. If it is, I 
am going to object. He said 1892 or 1893 and maybe 

1894. 

Mr. Costello: I thank you. I did not recall having that. 
Trial Examiner: I think it is in the record. 

By Mr. Costello : 

Q. Did you ever see a boat called the J. J. Hill at Great 
Falls? A. Not that I can remember. 

Q. Did you ever see a boat called the Rose? A. Not to my 
knowledge; not that I recall. 

Mr. Costello: I have no further questions at this time. 
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Cross Examination 
By Mr. Chase: 

Q. This bunch of logs you talked about covering a space 
of two hundred yards by six hundred to eight hundred— 
A. Feet 

Q. Those were not yards. That was as many as you ever 
saw there? A. Possibly. 

Q. Did you ever see more there? A. Well, you are asking 
me something I cannot answer. 

Q. All right, sir; that is all I want to know. When you 
were talking about Frank Klepetko’s boat, you said 

353 1 ‘ steamer ’ ’. That really gives me an idea of a steam¬ 
boat the way I think about it. It was just a launch, 

was it not? A. It was a launch with a boiler and an 
engine in it, a steam boiler and an engine in it—a steam 
engine. 

Q. I was there a little later, but I do not remember steam 
launches. Did Frank Klepetko go along on this trip? A. 
He did not. 

Q. Why did you not take more coal along? A. You cannot 
handle it. 

Q. There were five men on board. A. Five men on board. 
Q. You took all the coal you could get on the boat? 
A. No, no; all that we could get at the pumping plant. 

Q. All that you could get at the pumping plant? A. Yes, 
sir. 

Q. Did you have a good load in this boat? A. We had a 
fairly good load. 

Q. You talked about the Minnie. Could you tell us how 
long it was? A. I said about approximately 30 feet long. 
Q. About as long as this boat you went up in ? A. Sir ? 

Q. About as long as Frank’s boat? Was the Minnie 
about the same length as Frank Klepetko’s boat? A. 

354 Which boat are you talking about ? 

Q. I am talking about the Minnie. A. The Minnie ? 
Q. Yes. A. I am not as familiar with that as I was with 
Klepetko’s boat. 
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Q. If you do not know that is all right. Could you tell me 
the size of the Minnie ? A. Approximately the same size. 

Mr. Chase: About the same size. Thank you. That is 
all. 

Trial Examiner: Any re-direct examination? 

Mr. Chase: Just one question. 

Q. When you say “Broad Water Bay”, do you mean by 
that below the mouth of Sun River there somewhere? A. 
Between the mouth of Sun River and the Great Northern 
Railroad Bridge. That is what is commonly called Broad 
Water Bay. 

Q. That is what you meant when you said you saw the 
Minnie on Broad Water Bay? A. Yes, sir. 

Mr. Chase: Thank you. 

Re-Direct Examination 
By Mr. Costello: 

Q. Mr. Chase asked you about a comparison be- 
355 tween the Minnie and the Frances. Are you sure 
that they were approximately the same size? A. As 
good as my memory reaches I would say somewhere around 
there. There may be a difference. I did not measure them. 


356-366 Mr. Costello: I ask that the photostatic copy of 
the Articles of Incorporation of the Montana Steam 
Navigation Company be marked for identification as Com¬ 
mission’s Exhibit No. 35. Copies of this exhibit have been 
furnished to the Company. 

Trial Examiner: It will be marked as No. 35 for identi¬ 
fication. 


Mr. Costello: And I will offer that certificate at this 
time. 
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368 Mr. Chase: To the introduction in evidence of 
Commission’s Exhibit No. 35, the Company objects 
on the grounds that it is incompetent, irrelevant and imma¬ 
terial; that it is not binding on the Company; that it is 
hearsay; that no proper foundation has been laid; that there 
is nothing in the record or anywhere else to indicate that 
the pretentious purposes set forth in the document were 
ever accomplished. 

Trial Examiner: The Trial Examiner is inclined to re¬ 
serve ruling until he finds whether there is any evidence 
that this Company actually ever operated a steamboat on 
the River or not. 


369 Mr. Costello: I now ask that there be marked for 
identification as Commission’s Exhibit No. 36-a and 
36-b, respectively, the original notes—of course, I am pre¬ 
senting photostatic copies here—the original notes of the 
Log of the Steamer Rose of Helena, and the Log Sheets 
which were prepared from those original notes by William 
F. Wheeler, Librarian, Historical Society of Montana, un¬ 
der the date of May 19, 1887, which certificate appears on 
the last page of the ledger document. 


371 Trial Examiner: The Trial Examiner will with¬ 
hold ruling for the present. They will be marked for 
identification as 36-a and 36-b. 

• • • • • • • • v • • 

Mr. Costello: I now ask that there be marked for iden¬ 
tification as Commission’s Exhibit No. 37, an extract from 
the Transactions of the Kansas State Historical Society, 
1905 to 1906, also marked as Volume IX, and bearing the 
date, Topeka, 1906. 
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372 Mr. Chase: I don’t think we will object on the 
ground of no foundation. However, we do object to 

373 the introduction in evidence of Commission’s pro¬ 
posed exhibit No. 37 on the following grounds and 

for the following reasons: 

(1) That the cause of the effect of the operation of the 
plants of the Montana Power Company on navigable ca¬ 
pacity or on interstate commerce is not within the issues as 
set forth in the Order to Show Cause as amplified and 
amended and the Answer thereto; 

(2) That all of the dams and plants of the Montana 
Power Company involved in this proceeding were con¬ 
structed prior to 1935 as appears from paragraph (a) of the 
Order to Show Cause; that as to any dam or structure 
constructed prior to 1935, the Federal Power Commission 
has no right, authority or jurisdiction to require or order 
the filing of an application for license or the taking of a 
license on the ground that any such dam or structure af¬ 
fects navigable capacity or affects the interest of interstate 
or foreign commerce; 

(3) That the Federal Power Act does not require and 

does not authorize the Federal Power Commission to re¬ 
quire or order the taking of a license for a dam or struc¬ 
ture constructed prior to 1935, and that said Act does not 
declare unlawful any such structure on the ground that it 
affects navigable capacity or that it affects the interests of 
interstate or foreign commerce. i 

«•••••»••• 

375 Trial Examiner: I will reserve decision until I 
hear from you further in the morning. In the mean-! 
time, it will be marked No. 37 for identification. 


Mr. Costello: I now ask that a six-page extract from 
Volume IV of the Contributions of the Historical Society 


f 

i 

i 
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of Montana, which bears the date 1903, be marked for iden¬ 
tification as Commission’s Exhibit No. 38. 

Trial Examiner: It will be so marked. 

#••••••••• 

376 Trial Examiner: Without objection, No. 38 will be 
received in evidence. 

«•••••#•#• 

390 Mr. Costello: I now ask that there be identified as 
Commission’s Exhibit No. 45 a photostatic copy of 

an extract from the Form A-2 For Corporations of the 
Securities and Exchange Commission, which is en- 

391 titled, “Registration Statement and Amendments 
Thereto,” which was filed by the Montana Power 

Company. 

• •••#•«••• 

392 Mr. Chase: May it please the Court, I would like 
to state an objection, that for the purpose stated it is 

incompetent, irrelevant and immaterial, as to the statement 
as to the Missouri being navigable. 

• •*••••••• 

Trial Examiner: The exhibit is admitted. 

• ••••••••• 

395 Mr. Da Pra: I hand the Examiner a document of 
three pages entitled, “House Joint Memorial asking 
for additional improvements on the Yellowstone and upper 
Missouri rivers,” contained in “Laws, Resolutions and Me¬ 
morials of the Territory of Montana, passed at the Elev¬ 
enth Regular Session of the Legislative Assembly,” and 
ask it be marked for identification as Commission’s Ex¬ 
hibit 48. 

Trial Examiner: It will be so marked. 

• ••••••••• 

Mr. Da Pra: I hand the Trial Examiner a two-page doc¬ 
ument entitled, “House Joint Resolution concerning ob¬ 
structions in the Upper Missouri river,” passed at the Ex- 
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traordinary Session of the Seventh Legislative Assembly 
of the Territory of Montana, and ask that it be 

396 marked for identification as Commission’s Exhibit 
49. 

Trial Examiner: It will be so marked for identification. 

• ••••••#•• 

397 Mr. Da Pra: Fifty is a five-page document, en¬ 
titled, “Joint Memorial in relation to the improve¬ 
ment of the navigable waters of the territory of Montana, ’ ’ 
contained in the “Laws, Memorials, and Resolutions of the 
Territory of Montana, passed at the Ninth Regular Session 
of the Legislative Assembly,” and published in 1876. And 
I ask that it be marked for identification as Commission’s 
Exhibit 50. 

#•••••••• •! 

Trial Examiner: It will be marked as No. 50 for iden¬ 
tification. 

398 Mr. Da Pra: A six-page document entitled, “Sen-, 
ate Concurrent Resolution No. 1.” It runs to the bot¬ 
tom of page 382. “Concurrent Resolution No. 2” goes out, 
and so does the top of 386. “House Joint Resolution No. 

5, ” beginning at the middle of page 386 is what we intend to 
present by this exhibit; and “House Joint Resolution No. 

6, ” on page 388, comes out. 

399 Mr. Da Pra: Mr. Examiner, I now ask that this 
be identified as Commission’s Exhibit No. 51. 

Trial Examiner: It will be marked as No. 51 for identi¬ 
fication. 

• • * • # # # • • • ; 

Mr. Da Pra: I now hand the Trial Examiner a two-page 
document entitled, “Joint House Memorial No. 2, A Resolu¬ 
tion Memorializing Congress to Relinquish and Cease to 
Exercise Its Jurisdiction Over the Missouri and Yellow- 
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stone Rivers in the State of Montana,” which is contained 
in the “Laws, Resolutions and Memorials of the State of 
Montana, passed by the Fifteenth Regular Session of the 
Legislative Assembly,” in 1917. 

Trial Examiner: That will be marked as No. 52 for iden¬ 
tification. 

Mr. Da Pra: I now hand the Trial Examiner a 
400 three-page document, entitled, “Senate Joint Me¬ 
morial No. 6, A Memorial to Congress: Relating to 
the Navigation of the Missouri River.” The top of this 
page comes out, and the bottom of page 629 comes out, re¬ 
lating to packing plants. 

I now ask that this be marked Commission’s Exhibit 53 
for identification. 

Trial Examiner: It will be so marked as No. 53 for iden¬ 
tification. 


Mr. Da Pra: I now hand the Trial Examiner a three- 
page document entitled, “House Joint Resolution No. 5,” 
addressed to the Governor of the State of Montana and to 
the Highway Commission of the State of Montana, and the 
Secretary of Agriculture of the United States, and to the 
Secretary of War of the United States. 

“House Joint Resolution No. 6” at the bottom of page 
630 comes out. 

This Memorial is contained in “Laws, Resolutions and 
Memorials of the State of Montana, passed at the Twenty- 
second Legislative Assembly” in 1931. 

Trial Examiner: It will be marked as No. 54 for identi¬ 
fication. 




267 


413 Mr. Da Pra: Mr. Trial Examiner, I now ask that 
there be marked for identification as Commission’s 

Exhibit No. 55, a three-page document entitled, “House 
Joint Memorial No. 8.’ 

Trial Examiner: It will be marked as No. 55 for identi¬ 
fication. 

• ••••••••• 

Mr. Gatchell: What is the date? 

Mr. Da Pra: The date is 1939. This was passed 

414 by the Twenty-sixth Legislative Assembly of the 
State of Montana. 

Mr. Trial Examiner, I now ask that there be marked for 
identification as Commission’s Exhibit No. 56, a three-page 
document entitled, “Senate Joint Memorial No. 3,” ap¬ 
proved February 24, 1945, and passed by the Twenty-ninth 
Legislative Assembly of the State of Montana. 

Trial Examiner: It will be marked as No. 56 for iden¬ 
tification. 

• ••••••••• 

Mr. Da Pra: Mr. Trial Examiner, I have asked to be 
marked for identification a series of documents which have 
been marked for identification, running from Exhibit 46 
through 56, and I now offer them in evidence as a group. 

• ••••••••• 

415 Mr. Chase: Now, your Honor, I understood that 
I was probably going to be able to make a single 

objection that covered all of these, but I seem to be suffer¬ 
ing from limitations which do not permit that. 

To the introduction in evidence of Commission’s pro¬ 
posed Exhibit No. 46, the Company obj'ects upon the fol¬ 
lowing grounds and for the following reasons: 

As to that portion of the exhibit commencing on page 595 
and relating to Missouri River Portage and Railroad Com¬ 
pany, the objections are as follows: 
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(1) It is incompetent, irrelevant and immaterial; 

(2) No proper foundation has been laid, not objecting, 
however, on the ground that the original is not produced; 

(3) There is no showing that the purpose set forth was 
ever accomplished or even that any further step was taken 
to perfect the organization; 

(4) It is not binding on the Montana Power Company. 

As to that portion of the exhibit commencing on page 

659, relating to the Upper Missouri River Steamboat Navi¬ 
gation Company, the grounds are as follows: 

(1) It is incompetent, irrelevant and immaterial; 

(2) No proper foundation has been laid; again we do not 
objection on the ground that the original is not here 
produced; 

(3) There is no showing that the purposes of the Com- 
panv were accomplished; and 

(4) It is not- binding on the Montana Power 
416 Company. 

To the introduction in evidence of Commission’s 
proposed Exhibit No. 47, relating to the incorporation of 
Missouri River Falls Wagon Road Company, the Company 
objects on the following grounds: 

(1) It is incompetent, irrelevant and immaterial; 

(2) No proper foundation has been laid; once more no 
objection to the failure to produce the original, however; 

(3) There is no showing the road was built within a year 
or at all, the articles requiring it be built within a year; 

(4) It conflicts with the authorization granted in Ex¬ 
hibit 46-a. 

Trial Examiner: Are you speaking of 46-a, or are you 
speaking of the first part ? 

Mr. Chase: I shouldn’t have said 46-a. I mean that por¬ 
tion of 46 which relates to the Missouri River Portage and 
Railroad Company. It conflicts with that because the 
Missouri River Portage and Railroad Company was given 
only a five-mile strip on both sides of the River, with ex- 
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elusive franchise to build road; and No. 47 gives the Mis¬ 
souri River Falls Wagon Road Company exclusive privi¬ 
lege to build a road for at least eight miles along the north 
side of the river, one mile wide, and you can’t get through 
the five-mile strip given to the Missouri River Portage: 

Company, to and away from the river without cross- 

417 ing the other one. * j 

(5) The E xhi bit No. 47 is not binding on the Mon¬ 
tana Power Company. 

Coming now to Commission’s proposed Exhibit No. 48,1 
call your attention to the fact that it is nothing but a House 
Joint Memorial. 

The objections of the Montana Power Company are as 
follows: 

Mr. Glover suggests that in enlargement of my calling: 
your attention to the fact that it is a Memorial and nothing 
else, that it should be pointed out that it is not an act of 
the Legislative Assembly of Montana enacting a law or 
taking any other action of which the Court would take 
judicial notice—any court would take judicial notice. 

Our first objection is that it is incompetent, irrelevant 
and immaterial; 

Second, no proper foundations have been laid; 

Third, it is not binding on the Montana Power Company. 

As to Commission’s proposed Exhibit No. 49,—Does your 
Honor wish me to identify these by a description, since | 
they have been introduced in a body? 

Trial Examiner: Not necessarily, no. 

Mr. Chase: The Montana Power Company objects then 
to Commission’s proposed Exhibit No. 49 on the following, 
grounds: 

First, it is incompetent, irrelevant and immaterial, being 
a House Resolution, which, like a Memorial, is not an en¬ 
actment of the Legislature of any law or any other 

418 action of a legislative nature vrhich the Court will 
take judicial notice of; 

Second, No proper foundation has been laid; 

i 

I 

! 
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Third, No showing that it applies to any portion of the 
river above Fort Benton; 

Fourth, It is not binding upon the Montana Power 
Company. 

To the introduction in evidence of Commission’s pro¬ 
posed Exhibit No. 50, the Montana Power Company objects 
upon the following grounds: 

It is merely a Joint Memorial and subject to all the 
infirmities which I have pointed out as to such memorials. 

Furthermore, it is incompetent, irrelevant and immate¬ 
rial; no proper foundation has been laid; and it is not 
binding on the Montana Power Company. 

To the introduction in evidence of Commission’s proposed 
Exhibit No. 51, the Company objects. I point out that it 
is nothing but a concurrent resolution and the previous 
remarks apply to this also. 

The objection is based on the grounds that it is incompe¬ 
tent, irrelevant, and immaterial; that no proper foundation 
has been laid; that it is not binding on the Montana Power 
Company; and it appears to apply to nothing about Fort 
Benton. 

To the introduction of Commission’s proposed Exhibit 
No. 52, the Montana Power Company objects. I point 
out it is nothing but a Joint House Memorial. 

419 The objection is that it is incompetent, irrelevant 
and immaterial; that no proper foundation has been 
laid; and that it is not binding upon the Montana Power 
Company. 

I might say that as to all the exhibits commencing with 
46 and ending with 56, no objection is based on the fact that 
the original is not presented. We have no objection in 
this particular series to their failure to produce the 
original. 

Just to vary the routine, the Company has no objection 
to Exhibit No. 56. 

Trial Examiner: No objection to No. 56. Well, if there 
is no objection from any other source, that is one that can 
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be ruled on without further delay. We will admit No. 56 
then without objection. 

• ••••••••• 

420 To the introduction in evidence of Commission’s 
proposed Exhibit No. 53, the Company objects. I 
point out it is a Senate Joint Memorial. 

The grounds of the objection are that it is incompetent, 
irrelevant and immaterial; that no proper foundation has 
been laid; and that it appears on its face to apply only to 
the Missouri River in northeastern Montana, which is no 
issue in this case; and it is not binding on the Montana 
Power Company. 

To the introduction in evidence of Commission’s pro¬ 
posed Exhibit No. 54, the Company objects. I call your 
attention to the fact that it is a House Joint Resolution. 

The grounds for objecting are: It is incompetent, irrele¬ 
vant and immaterial; that no proper foundation has been 
laid; that it refers only to the river below Fort Benton; 
and that it is not binding on the Montana Power Company. 

To the introduction in evidence of Commission’s Exhibit 
No. 55, the Company objects. Your attention is called to 
the fact that it is merely a House Joint Memorial. 

The grounds of objection are: That it is incompetent, 
irrelevant and immaterial; that no proper foundation has 
been laid; and that it is not binding on the Montana Power 
Company. j 

I now come to 56, to which the Company has no objection. 

• • • • • • • • • : 

430 Mr. Da Pra: I hand the Trial Examiner now a 
document comprising 22 pages, an extract from a 
transcript in the Supreme Court State of Montana in a 
case of John W. Hopkins vs. Butte & Montana Commercial 
Company, and ask that it be marked for identification as 
Commission’s Exhibit No. 57. 

Trial Examiner: It will be so marked. 
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• • • • • • • • i • • 

Mr. Da Pra: I now offer in evidence this document, iden¬ 
tified as Commission’s Exhibit No. 57. 

Trial Examiner: Is there any objection? 

431 Trial Examiner: Did you say your Company is 
not a successor to either of these two companies? 
Mr. Chase: Our Company is not a successor of either 
the individual plaintiff or the corporate defendant, your 
Honor. In fact, the corporate defendant is the B. & M. 
they were talking about here yesterday, I take it. 

Trial Examiner: I see. 


«••••••••• 

432 Mr. Da Pra: I hand the Trial Examiner now a 
document comprised of five pages which consists of 
a Complaint, Amended Answer and Judgment by the Court, 
in the case of Calvin L. Allen, Plaintiff, vs. Holter Lumber 
Company; and the Certificate of the clerk of the District 
Court of the 14th Judicial District, State of Montana, 
county of Meagher. 

Trial Examiner: It will be marked for identification as 
No. 58. 

• •«••••••• 

434 Mr. Da Pra: I hand the Trial Examiner now a 
document consisting of ten pages which includes a 
Complaint, an Injunction and a Memorandum of the Judge 
of the Court in the case of Morgan Cornelius vs. Jay D. 
Taylor, in the District Court of the Eighth Judicial Dis¬ 
trict of the County of Cascade of the State of Montana, and 
ask that it be marked for identification as Commission’s 
Exhibit No. 59. 

Trial Examiner: It will be marked as No. 59 for iden¬ 
tification. 

• •••••«••• 
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437 Trial Examiner: I am going to ask you whether 
you are alleging that the corporation is a successor 

to any of the parties in either 57 or 60? 

Mr. Da Pra: No, sir. 

Trial Examiner: Or in any of these cases? 

Mr. Da Pra: No, nor in the other two. 

• • • « • • • • • • 

438 Trial Examiner: As to any witnesses whose ex¬ 
amination has been set out, are you going to be able 

to present them here for cross examination? 

Mr. Da Pra: We presume these witnesses are dead. 

• ••••••••• 

442 Mr. Costello: I have already given the name of 
the book, by General Thomas James. This extract 

is from a volume published by the Missouri Historical 
Society. The pages to which Dr. Phillips referred were 
66, 67, 68 and 69. Photostatic copies have been prepared 
for the record. I ask that this document be marked for 
identification as Commission’s Exhibit No. 61. 

Trial Examiner: It will be marked 61 for identification. 
• ••••#•#•• 

443 Mr. Costello: We will now offer it in evidence. 
Trial Examiner: Any objection? 

Mr. Chase: No objection. 

• ••••••••* 

Trial Examiner: No. 61 for identification will be received 
in evidence. 


Mr. Costello: I have here another volume to which Dr. 
Phillips referred in his testimony on the same pages of 
the transcript I cited, Contributions to the Historical So¬ 
ciety of Montana, Volume 10, and the date is 1940. The 
pages referred to in the previous testimony were 239, 240, 
247, 248 and 249. I ask that this document be marked for 
identification as Commission’s Exhibit No. 62. 




Trial Examiner: It will be so marked. 

Mr. Costello: I will offer that at this time. 

446 Ralph E. Coomes 

was called as a witness on behalf of the Federal Power Com¬ 
mission, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination by Mr. Gatchell: 

Q. Mr. Coomes, will you please state your full name and 
present occupation? 

A. Ralph E. Coomes; engineer with the Federal Power 
Commission; duty station Washington, D. C. 

Q. How long have you been employed by the Federal 
Power Commission? 

A. Since April, 1935. 

Q. Will you please describe briefly your education and 
experience, prior to your employment by the Federal 

447 Power Commission. 

A. After graduation from high school in Spring- 
field, Massachusetts, I attended Northeastern University 
at night for one year, studying accounting. From 1920 
through 1923 I attended Worcester Polytechnic Institute 
and engaged in a course of civil engineering. In 1933 I 
took a course in hydraulics at the Massachusetts University 
Extension, Massachusetts Institute of Technology, Cam¬ 
bridge, Massachusetts. 

In 1919, I was employed by the Fred L. Ley Company, 
contractors, Springfield, Massachusetts, as rodman, time¬ 
keeper, and paymaster in construction of a power plant and 
the reconstruction of the canal works in Chicopee, Massa¬ 
chusetts. During the summers of the years 1921, 1922 and 
1923, I was employed as transitman and chief of party on 
high tension power line work, particularly the line between 
Greenfield, Massachusetts, and Pittsfield works of the Gen- 
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eral Electric Company and the Agawam, Massachusetts, 
Hartford, Connecticut, interconnection. This work was 
for the engineering firm of Cobb, Beesley and Miles for the 
account of the Turner Falls Power & Electric Company. 

In 1923 I was employed as chief of party by the George 
A. Fuller Company on construction of a veterans’ hospital 
in Northampton, Massachusetts, consisting of 23 

448 buildings, all foundations being of concrete, and all 
superstructures of brick. The work consisted prin¬ 
cipally in the laying out of the buildings, roads, sewers 
and water lines, and the access railroads, the main power 
plant, and about three miles of heating tunnels connecting 
with the central heating plant. 

Early in 1924, my work consisted of field engineering on 
the construction of a power cable building, including the 
heavy machine foundations for the American Steel & Wire 
Company at Worcester, Massachusetts. 

From August, 1924, through July, 1925, I was field engi¬ 
neer and structural designer with Vaughan, Engineers, a 
Boston firm of consultants for the Insull interests in the 
New England territory. I was in charge of all field work 
on five proposed hydroelectric developments in the Con- 
tocook River Valley, New Hampshire. In connection with 
this work, the Jackman Development was constructed in 
accordance with the plans and studies on which I was 
engaged. 

In 1925,1 became connected with the Central Hudson Gas 
& Electric Company, Poughkeepsie, New York, as a struc¬ 
tural and hydraulic engineer. I undertook designs, made 
estimates for projected works, appraisals of existing work 
and undertook hydro investigations and made efficiency 
studies of operating hydro plants. During the course 

449 of this work, I personally made the structural design 
of the 110,000 volt substation built at East Walden, 

New York, and performed engineering and inspection work 
on the reconstruction of the Honk Falls dam on Roundout 
Creek, New York, and the installation of a vertical unit at 
the High Falls dam in the town of High Falls, New York. 


V 
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From January, 1927, through 1931, I was employed as 
hydraulic engineer on construction of Saluda dam, a 130,000 
kilowatt project of the Lexington Water Power Company 
near Columbia, South Carolina. 

In connection with the development of the Santee River 
System, hydraulic studies were undertaken looking toward 
the discovery of a storage project, and the Saluda project 
10 miles from Columbia, South Carolina, was found. 

In March, 1927, the senior partner of the New York firm 
with which I was connected secured power contracts to¬ 
talling $1,800,000 annually, and construction was immedi¬ 
ately authorized. My work in South Carolina for the 
Lexington Water Power Company consisted first in keeping 
track of land options and purchases. Some 25,000 acres 
were optioned prior to the commencement of construction 
in March, 1927, and 75,000 acres thereafter. 

After March I had charge of the preparing of the final 
survey plans from work performed by our field engineers 
and, in addition, had charge of clearing operations 
450 near the dam site and the subsurface exploration, 
consisting of wash boring and keystone drill work. 
As fast as we completed the plans and outlined designs, 
they were routed to the consulting engineers, J. G. White 
Company, in New York, for detail design. I personally 
established the location of the spillway and made the origi¬ 
nal design for the structure. I checked the computation 
for the design of the diversion works which consisted of 
an arched conduit 23 feet by 48 feet in cross section, 1,000 
feet long, and 4 pipe tunnels encased in concrete beneath 
the 212-foot high earth dam. I supervised the diversion of 
the river performed by the contractors, and designed the 
method of closure. All of these designs originated in the 
field and were forwarded to the New York office for final 
approval. 

During the course of construction I was in charge of 
reservoir filling operations, and from time to time was the 
staff member in charge, and assigned to supervise all field 
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engineers and inspectors at the site of the $22,000,000 proj¬ 
ect. Bock excavation and concrete work exceeded 100,000 
yards; earth fill amounted to 11,000,000 yards. 

Q. Is that cubic yards? 

A. Cubic yards. 

Following the completion of the Saluda dam, and the 
placing in service of the power plant by the Lexing- 

451 ton Water Power Company, I assisted the operating 
division in working up their rule curves for reservoir 

operation. At this time, I was also engaged on engineering 
work on the down-state Santee-Cooper development and 
supervised some of the preliminary field work there. 

In 1931 the bankers refused to authorize further work on 
the Santee-Cooper project. 

In 1933 and 1934 I was employed by the State of Massa¬ 
chusetts. In mid-year 1934, I returned to South Carolina 
and assisted the South Carolina Public Service Authority 
in the preparation of engineering data for the Public Works 
Administration looking toward the development of the 
Santee-Cooper project. 

In the fall of 1934, I entered the service of the Federal 
Government, first for the National Resources Board on the 
compilation of engineering data and preparation of a 
nation-wide report which the President submitted to Con¬ 
gress on the water resources of the United States; then I 
was transferred to the Electric Power Board of Review of 
the Public Works Administration on work covering the 
compilation of engineering data and preparation of reports 
on the check of design of electric rates and schedules that 
were in effect on the reclamation projects. Following this 
engagement, I entered the employ of the Federal Power 
Commission. 

452 Q. Since your employment as an engineer by the 
Federal Power Commission, what have your duties 

been? 

A. The first year my duties consisted in the preparation 
of rate reports, the computation of typical bills for all 
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classes of service, together with the preparation of a report 
on electric rate uniformity which was published by the 
Commission. The submittal letter contained in the report 
mentions my name as co-author. I also checked the design 
of electric rate schedules of several municipalities after 
analyzing their operating costs and investment records. 
Thereafter, I was detailed to the Division of Licensed 
Projects and the work in that division consisted of investi¬ 
gation and valuation of electric facilities, the determination 
of the actual legitimate original cost of constructed power 
projects, and the reporting of the costs to my superiors, 
who approved and recommended the reports to the Com¬ 
mission for consideration. 

In June of 1939 I was assigned as engineer-inspector in 
charge of the Santee-Cooper project, then under construc¬ 
tion at an estimated cost in excess of $40,000,000. 

Mr. Corette: Might I ask the name of that project? 

A. The Santee-Cooper project. My duties consisted of 
a general inspection of the entire project each month and 
during this inspection I supervised the work of an 
453 assistant who was continuously on the job. I re¬ 
ported on the work relating to this project to the 
Regional Director of the Commission in Atlanta, Georgia, 
the Chief of Division of Licensed Projects, and the Chief 
Engineer in Washington. 

While engaged in cost determination work, I assisted in 
the preparation of cost reports for the Conowingo project 
totalling $55,000,000, the Martin project totalling $17,000,000 
and I was in charge of the preparation of the Jordan cost 
report totalling $13,000,000, the Waterville cost reports 
totalling $13,000,000 and the Flint River cost report to¬ 
talling something in excess of $2,000,000. Also I undertook 
the preparation of a cost report on dams in Arkansas 
designated as Remmel and Carpenter, which together to¬ 
talled about $8,000,000. 

In October, 1942, I was called to active duty with the 
Corps of Engineers, United States Army, and took military 
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leave from the Federal Power Commission. While over¬ 
seas I served as engineer and utilities officer at an opera¬ 
tional base for B-17 bombers with the Eighth Air Force. 
After conclusion of hostilities I returned to this country 
and re-entered duty with the Federal Power Commission 
in October, 1945. Since that time I have been engaged in 
the investigation of unlicensed water power projects. I am 
in charge of the jurisdiction section, Licensed Projects 


Division of the Bureau of Power. 

454 Q. Are you a member of any technical societies? 

A. Yes, sir, I am. 

Q. What are they? 

A. American Society of Civil Engineers and the Society 
of American Military Engineers. 

Q. Are you a registered professional engineer? 


A. I am. 

Q. Where? j 

A. State of New York. 

Mr. Gatchell: Mr. Trial Examiner, we have not hereto¬ 
fore gotten to the specific projects. I think probably it 
might be helpful at this point before getting into the sub¬ 
stance of the testimony which Mr. Coomes will present to 
complete the record by having a description of the Madison 
and Hebgen developments and the 7 Missouri River 
Projects. 

Counsel for the Montana Power Company have cooper¬ 
ated with us in this and they have prepared through their 
engineers a statement on these 9 developments. This might 
be introduced as an exhibit but we feel it would be a little 
more satisfactory if it was put in the record. 

I am sure that there is no intention on our part to raise 
any point as to whether these dams are a mile higher up 
or a mile below. We are making absolutely no point of their 
exact location. We are making no point of the name plate 
rating or capability of the plants or anything like 
455 that. So we have been able to agree with counsel on 
those basic details. 


i 
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There is one feature, however, upon which I will com¬ 
ment at a later time merely for the purpose of pointing 
out differences in the statement. It is of no significance in 
any engineering testimony which the present witness will 
give. 

Trial Examiner: Would you desire to have these copied 
into the record as if read? 

Mr. Gatchell: Yes, sir. 

Trial Examiner: Is there objection to that? 

Mr. Glover: We object to the exhibit upon the ground it 
includes plants that are not at issue in this case. 

Trial Examiner: If that is your only ground, I will over¬ 
rule the objection. Otherwise there is no objection to the 
form of presentation by having it placed in the record as 
if read, is that correct? 

Mr. Glover: No. 

Trial Examiner: If that is agreeable to all parties it may 
clarify the record and I will direct that it be so placed in 
the record. 


456 The document referred to follows: 

Description of The Montana Power Company’s 
Hydro-electric Developments located on the Missouri and 
Madison Rivers and The Storage Reservoir located on the 
Madison River, all in Montana. 

MORONY HYDROELECTRIC DEVELOPMENT 

The Morony Development is located on the Missouri 
River in Cascade County, Montana, approximately 15 miles 
northeast of the City of Great Falls. It is the farthest 
downstream of the Company’s plants on the Missouri River. 

A concrete gravity type dam 883 feet long develops an 
average gross operating head of 85 feet and provides a 
usable reservoir capacity of 7,800 acre feet. 

There are two generating units rated at 22,500 kw each 
giving a total installed capacity of 45,000 kw. The normal 
water use through the plant at capacity operation is 
7,200 cfs. 
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This development was constructed by The Montana 
Power Company and placed in operation in January, 1930. 

RYAN HYDROELECTRIC DEVELOPMENT 

(formerly Volta) 

The Ryan Development is located on the Missouri River 
in Cascade County, Montana, approximately 11 miles north¬ 
east of the city of Great Falls. It is about four miles 
upstream f rom the Company ’s Morony Development. 

457 The tailrace of the Ryan Plant empties into the 
Morony pond and there is no appreciable water flow 

time lag between these reservoirs. 

A curved concrete gravity type dam 1,250 feet long and 
72 feet high constructed just above the crest of the Great 
Falls produces with the falls an average gross operating 
head of 150 feet and provides a usable reservoir capacity 
of 2,800 acre feet. 

There are six generating units rated at 10,000 kw each, 
giving a total installed capacity of 60,000 kw. The normal j 
water use through the plant at capacity operation is 
5,800 cfs. 

This development was constructed by Great Falls Power 
Company, a wholly owned subsidiary of The Montana 
Power Company, and the first four units were placed in 
operation August, 1915, the other two units being added one 
year later. All the properties were acquired by the parent 
company on March 25, 1929, in connection with the dissolu¬ 
tion of the subsidiary. j 

i 

i 

RAINBOW HYDROELECTRIC DEVELOPMENT 

The Rainbow Development is located on the Missouri 
River in Cascade County, Montana, approximately six miles 
northeast of the city of Great Falls. It is about five miles 
upstream from the company’s Ryan Development. The 
water flow time lag between these reservoirs is ap- 

458 proximately one hour. 

A timber crib, rock filled dam, 1,146 feet long and 
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38 feet high is constructed just above the crest of Rainbow 
Falls. The generating station is constructed a distance of 
approximately 2,400 feet downstream from the dam so as to 
utilize the head developed by the dam, the natural fall of 
Crooked Falls, and of Rainbow Falls to give a total average 
gross operating head of 114.5 feet. The Rainbow Reservoir 
has a usable storage capacity of 1,000 acre feet. 

There are eight generating units having a normal capa¬ 
bility of 35,000 KW. The normal water use through the 
plant at capacity operation is 5,100 cfs. 

This development was completed and put into operation 
by Great Falls Power Company in July, 1910. All of the 
properties of the Great Falls Power Company were ac¬ 
quired by The Montana Power Company on March 25, 
1929, in connection with the dissolution of Great Falls 
Power Company, its wholly owned subsidiary. 

BLACK EAGLE HYDROELECTRIC DEVELOPMENT 

The Black Eagle Development is located on the Missouri 
River in Cascade County, Montana, adjacent to the city of 
Great Falls. It is about 3.3 miles upstream from the com¬ 
pany’s Rainbow Development and the water flow time lag 
between those reservoirs is approximately one hour. 

A curved, concrete gravity type dam 831 feet long 
459 and 24 feet high constructed just above the crest of 
Black Eagle Falls produces, with the falls, an aver¬ 
age gross operating head of 52 feet and provides a usable 
reservoir capacity of 1,700 acre feet. 

There are three generating units giving a total installed 
capacity of 18,000 kw. The normal water use through the 
plant at capacity operation is 4,900 cfs. 

This development was constructed and put into operation 
in August, 1927, by Great Falls Power Company, a wholly- 
owned subsidiary of The Montana Power Company. The 
property was acquired by the parent company on March 25, 
1929, in connection with the dissolution of the subsidiary. 
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HOLTER HYDROELECTRIC DEVELOPMENT 

i 

The Holter Development is located on the Missouri River 
in Lewis and Clark County, Montana, approximately four 
miles southeast of the town of Wolf Creek. It is about 93 
miles upstream from the company’s Black Eagle Develop¬ 
ment. The water flow^ time lag between these reservoirs is 
from 36 to 48 hours. ! 

A concrete gravity type over-fall dam 1,364 feet long 
develops an average gross operating head of 108 feet and 
provides a usable reservoir capacity of 81,000 acre feet. 

There are four generating units with an aggregate 
460 normal capacity of 50,000 kw. The normal water 
use through the plant at capacity operation is 
6,800 cfs. 

This development was constructed by The Montana Power 
Company and placed in operation in April, 1918. 

HAUSER LAKE HYDROELECTRIC DEVELOPMENT 

The Hauser Lake Development is located on the Missouri 
River in Lewis and Clark County, Montana, approximately 
16 miles northeast of the city of Helena. It is about 28 
miles upstream from the company’s Holter dam. The 
Holter pond extends to within about 6 miles of the Hauser 
plant and the water flow time lag between these reservoirs 
is approximately three hours. 

A concrete gravity type dam 770 feet long develops an 
average gross operating head of 63 feet and provides a 
usable reservoir capacity of 66,500 acre feet. 

There are six generating units with an aggregate normal 
capability of 18,000 kw\ The normal water use through the 
plant at capacity operation is 4,600 cfs. 

i 

This development was completed and five units were put 
into operation in May, 1911, by United Missouri River 
Power Company. That company went into receivership in 
October, 1911, and its properties were acquired through 
foreclosure sale by a Special Master’s Deed dated May 1, 
1912, by Missouri River Electric and Power Company. The 
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Missouri River Electric and Power Company and 

461 other subsidiaries of Butte Electric and Power Com¬ 
pany w’ere merged with the parent company on De¬ 
cember 12, 1912, into The Montana Power Company. 

% 

CANYON FERRY HYDROELECTRIC DEVELOPMENT 

The Canyon Ferry Development is located on the Mis¬ 
souri River in Lewis and Clark County, Montana, approxi¬ 
mately 17 miles east of the city of Helena. It is about 18 
miles upstream from the company’s Hauser Lake Develop¬ 
ment. As the Canyon Ferry tailrace empties into the 
Hauser Lake Pond there is no appreciable water flow time 
lag between these reservoirs. 

A timber crib, rock filled dam 935 feet long develops an 
average gross operating head of 32 feet and provides a 
usable reservoir capacity of 47,500 acre feet. 

There are ten generating units with an aggregate ca¬ 
pacity of 7,500 kw. The normal water use through the 
plant at capacity operation is 4,650 cfs. 

This development was constructed by the Helena Water 
and Electric Power Company and was placed in operation 
in October, 1898. The Missouri River Power Company 
acquired all of the plant and properties of Helena Water 
and Electric Power Company on November 1,1900, issuing 
all of its capital stock in payment for the same. On Febru¬ 
ary 11, 1909, the Missouri River Power Company was 
merged into its parent, United Missouri River Power 

462 Company. On October 7,1911, United Missouri River 
Power Company went into receivership. All of its 

properties were acquired through foreclosure sale by Mis¬ 
souri River Electric and Power Company on May 1, 1912. 
Missouri River Electric and Power Company and other sub¬ 
sidiaries of Butte Electric and Power Company were 
merged with the parent company into The Montana Power 
Company on December 12, 1912. 
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MADISON HYDROELECTRIC DEVELOPMENT 

The Madison Development is located on the Madison 
River, a tributary of the Missouri River, Madison County, 
Montana, approximately nine miles southeast of the town 
of Ennis. It is about 114 miles upstream from the com¬ 
pany’s Canyon Ferry development. The water flow time 
lag between these reservoirs is approximately 48 hours. 

A timber crib, rock filled dam 183 feet long and 47 feet 
high and a 13 foot diameter pipe line 7,500 feet long develop 
an average gross operating head of 118 feet. The dam 
provides a usable reservoir capacity of 33,000 acre feet. 
The generating station is located approximately 7,500 feet 
downstream from the dam. 

There are four generating units with an aggregate capa¬ 
bility of 9,000 kw\ The normal water use through the plant 
at capacity operation is 1,540 cfs. 

This development was constructed by Madison River 
Power Company and was completed in 1906. This 
463 company and other subsidiaries of Butte Electric 
and Power Company were merged with the parent; 
company into The Montana Power Company on December 
12, 1912. 

HEBGEN STORAGE RESERVOIR 

The Hebgen storage reservoir is located on the Madison 
River, a tributary of the Missouri River, in Gallatin County, 
Montana, in southwestern Montana. It is 69 miles upstream 
from the company’s Madison development. The water flow 
time lag between this reservoir and the Madison reservoir 
is approximately 24 hours. 

The dam is an earth filled structure with concrete core 
718 feet in length and 87 1 /2 feet in height forming a storage 
reservoir with a usable capacity of 345,000 acre feet. No 
generating plant is installed at the Hebgen Dam except a 
small plant to furnish electric current for the operators’ 
camp and for operation at the dam. 
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The Hebgen Reservoir was completed in 1915 by Mon¬ 
tana Reservoir and Irrigation Company, a wholly-owned 
subsidiary of The Montana Power Company. Title to all 
the properties was acquired by the parent company on 
May 26, 1934, in connection with dissolution of the sub¬ 
sidiary. 

Mr. Gatchell: Just one preliminary question. Among 
the data contained in this statement is a statement as to the 
time of travel of water between the various plants, 

464 and I want to ask the witness if you disagree in any 
particular with the time lag, or with the accuracy of 

the time lag shown in this statement as between the various 
plants ! 

Mr. Glover: We object to that. 

The Witness: No. 

465 Mr. Examiner, I ask that there be incorporated 
into the record by reference the application filed on 

June 12, 1934, by the Montana Power Company for project 
No. 1274, and the subsequent revisions of that application 
and as a basis for that request for inclusion by reference, 
I refer to the fact that the show cause order of the Com¬ 
mission dated July 23, 1943, Docket No. IT5840 refers in 
paragraph (e) to the filing of the application to which I 
have just referred. It seems to me it would be a little 
difficult for the Commission to separate out the present 
proceeding from the application as filed. Also in the order 
of October 5, 1943, there is further reference to the reser¬ 
voirs that were involved in the earlier application, namely 
those at Hebgen and Madison, and I ask that the 

466 application as amended be incorporated by reference. 

Trial Examiner: Is there objection! 

Mr. Chase: We object on the ground that the same files 
would show that the application has been withdrawn by the 
Montana Power Company. 

Trial Examiner: Is it your desire to place that portion 
of the file showing the withdrawal in evidence also! I see 
no reason why it should not bo in evidence. 
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Mr. Chase: I think that amounts to putting nothing in 
the record. We have our general objection that Madison 
and Hebgen are not within the issues as made up by the 
pleadings, particularly this application. 

Trial Examiner: The Trial Examiner is inclined to admit 
this matter by reference, with the understanding that coun¬ 
sel has the right to put in evidence in the same way the 
motion to withdraw, or whatever the form of the document 
was to which he refers. You referred to it as a withdrawal. 

Mr. Chase: Do I understand the Examiner has ruled 
that what has now been requested be incorporated by refer¬ 
ence is to be incorporated by reference? 

Trial Examiner: That is correct. 

Mr. Chase: Then we will ask that the entire file, includ¬ 
ing the withdrawal be included. We will ask that 
467 the withdrawal be incorporated to complete the file. 

Trial Examiner: All right. That will be done. 


Trial Examiner: Then the application in connection with 
project 1274, together with the various amendments and 
the withdrawal notice, will be received in evidence by refer¬ 
ence to the formal files of the Commission in Project 1274 
as item B by reference. 

Mr. Gatchell: Mr. Trial Examiner, I think probably I 
should include- 

Mr. Chase: It seems to me, while we are on this subject 
and to get it together that we should request, and we do 
request that the application which has been filed for Madi¬ 
son alone be incorporated by reference. 

Mr. Gatchell: We have no objection. 

Trial Examiner: All right. Can you tell me the 
468 project number of that? 

Mr. Chase: I cannot, your Honor. 

Trial Examiner: I am going to give it a designation as 
Item C by reference. 
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473 Mr. Gatchell: I ask that there be marked for 
identification as Exhibit 63-a sheet 1 of a map en¬ 
titled “ Upper Missouri River Basin Upstream from Fort 
Benton,” and as Exhibit 63-b, sheet 2 of the same map from 
Fort Peck to Fort Benton. 


Mr. Gatchell: I offer these two maps in evidence. 

% 

Mr. Corette: May we inquire as to whether their purpose 
is merely the general purpose of showing the territory 
through which the river passes or whether they relate to the 
effect on navigable capacity. 

Mr. Gatchell: The inquiry is certainly pertinent. They 
relate merely to the general geographical location 
474 of the points thereon shown, and I would not think 
that these exhibits could be used for the purpose of 
showing any effect on navigable capacity further than locat¬ 
ing certain points thereon. 

Trial Examiner: They don’t attempt to show elevation 
or anything? 

Mr. Gatchell: Well, I have a profile that shows that; 
these maps do not. 


Mr. Chase: I merely wish to object, that insofar as it 
is related to any navigable capacity, the Montana Power 
Company requests that it be given the same objection as 
set forth on pages 311 and 312 of the transcript as pre¬ 
pared yesterday and today to the admission of Commis¬ 
sion’s Exhibits 32-a and 32-b, including in said objection 
lines 12 to 15, both inclusive on page 312. 

Trial Examiner: I withhold ruling. 


475 By Mr. Gatchell: 

Mr. Coomes, can you tell us from what sources you 
obtained the information depicted on Exhibits 63-a and b 
for identification? 
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A. The sources are shown in the lower lefthand corner on 
sheet 1, Exhibit 63-a: Aeronautical charts of the XL S. 
Department of Commerce, 1946; the Nomenclature from 
TJ. S. Department of Interior, Maps, 1923; Locations 

476 on the Missouri River from the U. S. Missouri River 
Commission Maps, surveyed 1890-1892; Report No. 

894 of the 53rd Congress, 2nd Session; Bureau of Reclama¬ 
tion Map No. 58-D-443; Mileages from the U. S. District 
Engineers Reports contained in House Document 238— 
73rd Congress, 2nd Session and House Document 193— 
72nd Congress, first session. 

Q. That gives the entire source? 

A. Gaging Station locations from Water Supply papers. 
Q. Are those Water Supply papers indicated on the 
exhibit ? 

A. The numbers are not, no, sir. 

Q. Will you give us the Water Supply papers? 

A. Well, I have a list of water supply papers. 

Q. Can you give us the list of all of the Water Supply 
papers which you used in connection with your study? 

Trial Examiner: This is not something which you in¬ 
tend to introduce, is it, as an exhibit? 

Mr. Gatchell: I do not, Mr. Trial Examiner. I think, 
frankly, that to introduce these water supply papers would 
unduly encumber the record. 

Trial Examiner: I think they would. What I was asking 
was whether you intended to introduce this list. 

Mr. Gatchell: I do not. I propose to introduce the list 
and ask for their incorporation by reference only so 

477 that the Power Company or the Commission Staff or 
the Intervenors may refer to the data therein. We 

have given to the Montana Power Company a copy of all of 
those water supply papers. 

Mr. Corette: Mr. Examiner, I agree with Counsel in that, 
that it would be encumbering the record to introduce those 
water supply papers, and we are perfectly satisfied with 
this procedure. 
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Mr. Gatchell: Thank you. 

By Mr. Gatchell: 

Q. Will you read the list, Mr. Coomes! 

A. Water supply papers, Numbers— 

Q. These are of the U. S. Geological Survey, water supply 
papers of the U. S. Geological Survey? 

A. That is correct. 

Q. Just read them, will you please. 

A. Numbers 36, 37, 49, 50, 66, 75, 84, 99,130,131,172, 208, 
246, 266, 286, 306, 326, 356, 386, 406, 436, 456, 476, 506, 526, 

546, 566, 586, 606, 626, 646, 666, 686, 701, 716, 731, 746, 761, 

786, 806, 826, 856, 876, 896, 926, 956, 976, 1006. 

Mr. Corette: Now, Mr. Examiner, might I clarify one 
point on that. 

Do I understand correctly, Mr. Gatchell, that the only 
information from those water supply papers which 
478 has been used on those maps is the location of the 
gaging stations and that that is the only part of the 
water supply papers that is incorporated by reference? 

Trial Examiner: He made no request for incorporation 
by reference. 

Mr. Gatchell: You have asked two questions, Mr. Corette. 
Just to answer the first one: 

By Mr. Gatchell: 

Q. What other data have you used besides the locations 
of the gaging stations? 

A. The dates during which the records are available, as 
reported in those water supply papers. 

Q. And that is shown on Exhibit 63-a and b? 

A. Bight. 

Q. Is there anything else from these water supply papers 
that you have used on this exhibit? 

A. No, there is not. 

Mr. Gatchell: I now T offer Exhibits 63-a and 63-b in 
evidence. 
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Mr. Corette: The company has no objection to these ex¬ 
hibits except insofar as they might be used in connection 
with the question of effect on navigable capacity, and I 
will ask Mr. Chase if he will restate the reference to that 
objection. 

Trial Examiner: All right. 

479 Mr. Chase: The reference is to the objection ap¬ 
pearing on pages 311 and 312 of the transcript to the 

admission of Commission’s proposed exhibits 32-a and 32-b, 
including lines 12 to 15, both inclusive on page 312. 

Trial Examiner: All right. Exhibits 63-a and 63-b will 
be admitted. 

480 Mr. Gatchell: I ask that there be marked for iden¬ 
tification a sheet entitled, “Profiles, Upper Missouri 

River and Madison River, September, 1946 / 1 

Trial Examiner: It will be marked as No. 64 for identi¬ 
fication. 

481 By Mr. Gatchell: 

Q. Mr. Coomes, I show you Exhibit 64 for identifi¬ 
cation and ask you if this was prepared under your 
direction. 

A. It was. 

Q. From what sources did you obtain the information 
depicted on this Profile? 

A. Profiles from U. S. District Engineers Reports; House 
Documents 238—73rd Congress, 2nd Session, Charts 98 and 
99; and House Document 193—72nd Congress, 1st Session, 
Chart 31, Photostat Enlargement. 

• ••••••••# 

483 Mr. Gatchell: I now offer Exhibit No. 64 in evi¬ 
dence. Wait a minute. I withdraw that offer. That 
is the one where you want the reference to the Madison 
and Gallatin Rivers. 
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I ask that there be marked for identification a chart 
entitled, “Principal Electric Facilities in the State of 
Montana. ’ ’ 

Trial Examiner: It will be marked as No. 65 for iden¬ 
tification. 

• ••••••••• 

By Mr. Gatchell: 

Q. Mr. Coomes, was Exhibit No. 65 for identification 
prepared under your direction? 

484 A. It was. 

Q. From what source did you obtain the informa¬ 
tion which is shown on that chart? 

A. 1945 Utility System Maps and 1945 Construction Re¬ 
ports, filed with the Federal Power Commission. 

Mr. Gatchell: I offer Exhibit No. 65 in evidence. 

Mr. Corette: The Company objects to the introduction in 
evidence of Exhibit 65 on the following grounds and for 
the following reasons: 

First, that it is entirely incompetent, irrelevant and 
immaterial; 

Second, that it has no bearing of any kind whatsoever on 
any issue involved in this case in accordance with the Order 
to Show Cause as amended and amplified, or in accordance 
with the statement made by Mr. Gatchell, as Counsel for 
the Commission Staff, regarding his position in this matter. 

I am not going to object on the ground of the absence in 
the record of the 1945 Utility System Maps and the 1945 
Construction Reports filed with the Federal Power Com¬ 
mission, from which this information was obtained, because 
I am assuming that whatever information from those re¬ 
ports that was used appears on the map itself. 

• ••••••••• 

Mr. Corette: If by any chance this map should have any 
bearing on the question of the effect on downstream 

485 capacity, then we would like to make the same objec¬ 
tion which was made a few minutes ago on that 
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ground and have that objection incorporated into the record 
here. 

j 

Mr. Gatchell: The map does have reference to and is 
intended to show that these projects are operated, as stated 
in the Order of October 5, 1943, “Essential parts of a com¬ 
plete unit of development of the Missouri and Madison 
Rivers as contemplated by the Definition of ‘project’ in the 
Federal Power Act.” And, furthermore, since those proj¬ 
ects are inter-connected as shown on the proposed Exhibit 
65, that those projects are operated so as to affect navi¬ 
gable capacity of the Missouri River below Fort Benton. 

Mr. Corette: Mr. Examiner, in the light of that state¬ 
ment of the purpose, I have to extend the objections fur¬ 
ther, that insofar as Exhibit 65 relates to the allegations 
of the Order to Show Cause regarding one unit of develop¬ 
ment, it is entirely incompetent, irrelevant and immaterial; 
that it tends to inject into this case an issue and a theory 
which is contrary to law; that it does nothing but encumber 
the record in that connection or in connection with any of 
the other purposes stated by Mr. Gatchell, in that it is a 
map of the principal electric facilities, and by that I mean, 
transmission lines and power plants, not only of the Mon¬ 
tana Power Company, but apparently of all utilities located 
in Montana, and also all companies located in Montana, 
whether utilities or not, which have any facilities for the 
generation or transmission of electric power. 

• • • t i • # • • • 

488 Mr. Gatchell: Now, the only purpose of this partic¬ 
ular exhibit is to show that there are lines over which 
the energy may move from the seven power plants on the 
Missouri River and the Madison plant on the Madison 
River, and as such it is only a part of the whole picture. 
We have other exhibits to which I shall call specific atten¬ 
tion when presented, which will show that the Company 
itself recognizes this Missouri and Madison River develop¬ 
ment as a complete unit, and that it so operates as to dis- 
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tribute their energy not only over portions of Montana, but 
to send the energy outside of the State/ 

Now, one of the things which makes a river system of 
value in this connection is that this Company owns no steam 
plants of any consequence. They own a small steam plant, 
but the energy is developed by hydroelectric plants. And 
they pride themselves, and I think justifiably so, upon the 
high efficiency of their system operations; and it is our 
purpose to show that the Missouri and Madison River 
plants and reservoirs, as a part of that system, are 
489 extremely important. 

Trial Examiner: There are a couple of things that 
are a little confused in my mind, Mr. Gatchell. There seems 
to be some reference to the question of these lines as show¬ 
ing markets of the Company. It seems to me if it is a ques¬ 
tion of markets, you are getting into a question which will 
more properly come in on an application for license. 

Mr. Gatchell: You are right. I said “markets”; what I 
mean is ‘ 4 outlets. ’ ’ I am not trying to show markets. 

Trial Examiner: Are you relating that to method of oper¬ 
ation of the individual reservoirs and power plants, to 
them as a whole, or is it simply related only to the outlets. 

Mr. Gatchell: It is altogether related to the operation 
of the Missouri River plants and the Madison River plants. 

Trial Examiner: I think, in view of that, the Trial Ex¬ 
aminer will permit Exhibit 65 to go into evidence, and you 
have an automatic exception. 

• #«••«#••• 

492 Mr. Gatchell: I ask that there be marked for 
identification a Power System statement submitted 

to the Federal Power Commission by the Montana Power 
Company for the year ended December 31, 1942. 

Trial Examiner: It will be marked as No. 66 for iden¬ 
tification. 

• ••••••••• 

493 Mr. Gatchell: I oiler Exhibit 66 in evidence. 
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Mr. Corette: The Company objects to the introduction 
of Commission’s Exhibit No. 66 in evidence on the follow¬ 
ing grounds and for the following reasons: 

First, that it is not within the issues of the Order to Show 
Cause as amended and amplified; 

Second, that it is entirely irrelevant, incompetent and 
immaterial; 

Third, that it is an effort to inject into these proceedings 
matters which are contrary to the law involved in this case; 

Fourth, that it has absolutely no bearing of any kind on 
any of the issues involved in this case. 

And, in addition, we object on the ground of objections 
stated upon pages 311 and 312 of the transcript to the 
admission of Commission’s Exhibits 32-a and 32-b, includ¬ 
ing in said grounds of objection both the first paragraph 
on page 312 and the statement in lines 12 to 15, inclusive, 
on page 312. 

• « • • • • i • i • j 

494 Trial Examiner: No. 66 will be received and you 
have your automatic exception. 

Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a photostat copy of Amendment No. 2 to Form S-l i 
Registration Statement under the Securities Act of 1933 of 
The Montana Power Company, stamped as filed October 10, 
1945. I ask that that be given the sub-letter “ a. ” 

Trial Examiner: You mean as 67-a? 

Mr. Gatchell: Yes, sir. 

Trial Examiner: It will be so marked. 

• ••••••••• 

Mr. Gatchell: I ask that there be marked for identifica¬ 
tion Form S-l, filed by The Montana Power Company 
September 21, 1945; I ask that that be given the number 
67-b. 

Trial Examiner: It will be so marked for identification. 
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496 Mr. Gatchell: I offer Exhibits 67-a and b in 
evidence. 

• ••••••••• 

Mr. Corette: We have no objection to either Exhibit 
67-a or Exhibit 67-b on the ground of failure to produce the 
originals or on the ground that these are not true copies. 
But to each of these exhibits we do object on the following 
grounds and for the following reasons: 

First, that neither of them is within the issues of this 
case as defined by the Order to Show Cause as amplified 
and amended; 

497 Second, that neither of these exhibits is part of 
any document prepared by the Federal Power Com¬ 
mission which contains matter which might have any rele¬ 
vance to this proceeding, and therefore they cannot be 
admitted on the same grounds that the Examiner stated as 
a partial basis for admitting Exhibit 65; 

Third, that these exhibits and each of them, have no 
bearing on any issue in this case; 

Fourth, that these exhibits seek to inject into this case an 
issue which is contrary to law. 

In addition, it appears that these exhibits might have 
some bearing on the effect of navigable capacity according 
to Mr. Gatchell’s statement a few moments ago; and we 
therefore object on the grounds of objections stated upon 
pages 311 and 312 of the transcript to the admission of 
Commission’s Exhibits 32-a and 32b, including in said 
grounds of objection, both the first paragraph on page 312 
and the statements in lines 12 to 15, both inclusive, on 
page 312. 

• ••••••••• 

Mr. Corette: I just don’t see, Mr. Examiner, where the 
population of Montana, the power customers of the Com¬ 
pany, the towns that we serve, the physical interconnec¬ 
tions, and description of the reservoirs, which is already in 
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evidence, making this pure repetition—and I add to 
498 the objection, a great part of the material contained 
in these exhibits is repetition—also further descrip¬ 
tion of the electric properties, which is again repetition, 
and statements made by the Company regarding Federal 
licenses or permits—I just don’t see how those things can 
be material in this case under the issues involved; and I 
think it definitely injects into this case a theory which is 
contrary to any law that we know of, either in the Statutes 
or in the decided cases. 

• ••«•••••• 

Trial Examiner: I am not sure I understand fully your 
last reference to the theory. 

Mr. Corette: The last reference I am referring to the 
two matters of making one unit of development out of a 
number of plants which might not otherwise be subject to 
Federal Power Commission license, and also the question of 
effect on navigable capacity down stream. 
«••••••••• 

500 Trial Examiner: I think the Trial Examiner will 
reserve decision, and I want to look through this; 

there may be other factors entering into it. 

Mr. Corette: Mr. Examiner, in answer to a question you 
asked me a moment ago as to why I thought matters con¬ 
tained in here were contrary to law, I neglected to include 
one point, and that is: I believe these exhibits clearly 
inject into this case the question of the validity of the per¬ 
mits and rights of way which the Company now has from 
the Secretary of Agriculture and the Secretary of the 
Interior; and I think it is also contrary to law for the 
Federal Power Commission to attack those permits and 
rights of way in a proceeding in which those other parties 
are not involved. 

I would further like to add to the objection that Mr. 
Gatchell cannot, by this exhibit, impeach the evi- 

501 dence which he presented to us a short time ago 
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as to reservoir capacity. That is purely technical, but 
in explanation of a possible difference I would like to 
say this: I do not know whether there has been a conver¬ 
sion between acre feet and second feet or not, but I do 
know that the question of an exact amount of reservoir 
capacity is always a more or less complicated one, because 
it depends on how far down you think you can draw the 
reservoir and still carry on a practical operation; and that 
does result from time to time in different engineers’ giving 
a different statement as to reservoir capacity. 

I think, however, that we can agree with Mr. Gatchell on 
a definite figure for use throughout the trial on reservoir 
capacity of each reservoir involved on the Madison and 
Missouri Rivers. 

502 Mr. Gatchell: Mr. Trial Examiner, a minute ago I 
misstated a fact with respect to the properties of the 
Montana Power Company to which my colleagues and coun¬ 
sel for the power company appropriately called attention. 
They at one time had a 500 kilowatt steam plant, and that 
is no longer in the system. I had seen that some place, and 
it stuck in my mind. Unfortunately I jumped off the deep 
end, as usual. 

I ask that there be marked for identification a tabular 
statement on one sheet entitled “Mean Monthly Flow at 
Fort Benton.” 

Trial Examiner: It will be marked as Exhibit No. 68 for 
identification. 

• ••••••••• 

By Mr. Gatchell: Mr. Coomes, was this tabulation pre¬ 
pared under your direction? 

A. It was. 

Q. From what source did you obtain the information 
shown in this tabulation? 

A. Water supply papers previously read into this case. 

Mr. Gatchell: Mr. Trial Examiner, I offer Exhibit No. 
68 in evidence. 
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503 Trial Examiner: Any objection? Any qualifying 
questions ? 

Mr. Corette: We have no qualifying questions. No ob¬ 
jection on the ground that the water supply papers are not 
in evidence; no objection as to the form of the exhibit; but 
the company does object to the exhibit on the ground of 
objections stated upon pages 311 and 312 of the transcript 
to the admission of Commission’s Exhibits 32(a) and 32(b), 
including in said grounds of objections both the first para¬ 
graph of page 312 and the statement in lines 12 to 15, 
inclusive, on page 312, and on the additional ground that 
this is not within the issues of this case. 

Trial Examiner: The objection is noted. Overruled. 
The exhibit will be admitted as No. 68. 

• ••••*«••• 

Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a collection of five graphs, permanently stapled to¬ 
gether entitled on the outside one: i ‘ Montana Power Com¬ 
pany. Load curve for the day on which the 60 minute sys¬ 
tem peak load of the month occurred.” 

Trial Examiner: It will be marked as No. 69 for identi¬ 
fication No. 69. 

504 Trial Examiner: Let the record show that the 
period showing the dates of April 13, 1945, May 21, 

1945, June 26, 1945 and July 27, 1945 are marked as 69(a). 

The period for the first full week of March, 1945, is 
marked 69(b). 

The period marked the first four weeks of June, 1945, 
69(c); 

The period September 1st full week, 1945, 69(d); 

And for the first full week in December, 1945, 69(e). 
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505 By Mr. Gatchell: 

Q. Mr. Coomes, were Exhibits 69(a) (b), (c), (d) 
and (e), for identification prepared under your direction? 

A. They were. 

Q. From what source did you get the information shown 
graphically on these exhibits? 

A. From data found in the Montana Power System state¬ 
ment for 1945, schedule 15. 

Q. Is the data shown in the statement of schedule in 
graphic form or statistical. 

A. Statistical. 

Q. What have you done to prepare these exhibits or 
charts ? 

A. I had them plotted graphically. 

Q. In plotting the load curves have you followed exactly 
the statistics set out in that schedule? 

A. Yes, sir, true. 

Mr. Gatchell: I offer numbers 69(a), (b), (c), (d) 
and (e). 

Mr. Corette: Mr. Examiner, before endeavoring to state 
our objections, I would like to say that I am at a complete 
loss to understand what this can have to do with this law¬ 
suit, and I will ask counsel if he will give me some state¬ 
ment of the purpose of the offer. 

Trial Examiner: Yes; I will be glad to hear that 

506 myself. 

Mr. Gatchell: The Montana Power Company sys¬ 
tem either operates on an absolutely uniform load or does 
not; the Missouri River plants either operate on an abso¬ 
lutely uniform load or they do not. Those Missouri River 
plants and the Madison plants are very important parts of 
the company’s system. 

The shape of the load curve as reported by the company 
is indicative of the fact that the demand does fluctuate. 
The general manner of fluctuation is shown by the particu¬ 
lar kind of weeks that are shown in this exhibit. 

It is related directly to the method of operation of the 
Missouri River power plants in that those plants must 
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serve the system of the company. That is why the exhibit 
is submitted. It relates, Mr. Corette, to the effect upon 
the navigable capacity of the Missouri River below Fort 
Benton and to the fact these plants are part of the complete 
unit of development of the upper Missouri River above 
Fort Benton. 

Trial Examiner: I would like to ask you, Mr. Corette, 
one question. Maybe you will have to supply the answer 
from your engineers. I would like to inquire whether your 
entire system operates within the mountain time zone? 

Mr. Corette: It does, yes. 

To this the company objects on the following 

507 grounds and for the following reasons: 

First, that Mr. Gatchell’s statement has shown it 
to be information not within any of the issues in this case 
as fixed by the order to show cause or as expanded by the 
statement of counsel here in court; 

Second, that it is entirely incompetent, irrelevant and 
immaterial; 

Third, that it has no bearing of any kind on the case; 

Fourth, that it is contrary to law; 

Fifth, that no sufficient foundation has been laid as to the 
relationship between this exhibit and any point which the 
Commission staff seeks to prove in this case; that insofar 
as it has any bearing on navigable capacity is concerned, 
the company objects on the grounds stated upon pages 311 
and 312 of the transcript to the admission of Commission’s 
Exhibits 32(a) and 32(b), including in said grounds of 
objection both the first paragraph on page 312 and the 
statement in lines 12 to 15, both inclusive, on page 312. 

Mr. Examiner, it seems to me that there is some point 
at which you might get outside the corral here and that 
this may be the point. I just do not see how the peak load 
by day or by the week can have any conceivable bearing 
on whether the Montana Power Company should or 

508 whether it should not take a license for any plants on 
the Missouri or Madison Rivers on any conceivable 

ground. 
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Mr. Gatchell said that this is important because the plants 
there either operated on a constant load curve or not on a 
constant load curve. I agree with that. They have to be 
one way or the other. But I do not see what conceivable 
bearing it has on the case, and I am not enlightened a bit 
by the statement Mr. Gatchell made. 

I urge very strongly lack of foundation as an objection 
to this exhibit. By that I do not mean it- is not accurately 
recorded on paper, but no foundation has been shown in¬ 
sofar as it has a bearing on this case. 

Mr. Gatchell: I think Mr. Corette will be presented spe¬ 
cifically by this witness with that as his testimony is given. 

Trial Examiner: The Trial Examiner is inclined to re¬ 
serve decision until the tie is made. 

• ••••#•••• 

Mr. Corette: In addition, I would like to add to the ob¬ 
jection: Mr. Cochrane has called to my attention that 
509 this Exhibit 69(a) to (e) inclusive relates entirely 
to load and not to power plant production. For 
that reason also I further object on the ground that the 
evidence already admitted show that part of the power 
which can be used on this system can come from other 
sources. This exhibit does not have anything to do with 

generation. It relates to load only. 

• ••••••••• 

512 Mr. Gatchell: 

Q. Mr. Coomes, have you examined the load curves 
and log sheets for the individual Missouri and Madison 
River plants? 

A. I have. 

Q. Do these load curves and log sheets show fluctuations 
in power output from water use from hour to hour, from 
day to day and from week to week? 

I ask that question, Mr. Trial Examiner, because of its 
connotation in connection with the importance of these 
Missouri River plants and Madison River plants and the 
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possible effect on the navigable capacity of the Missouri 
River below Fort Benton in relationship of those nine de¬ 
velopments to the complete unit of development of the Mis¬ 
souri River above Fort Benton. 

Mr. Corette: To this question, the company objects on 
the following grounds and for the following reasons: 

First, it is not within the issues of this case as set forth 
in the order to show cause as amplified and amended; 

Second, that it is incompetent, irrelevant and immaterial; 

Third, that it is contrary to law and is an attempt to 
inject into this case issues and matters which cannot be 
considered in this case under the law; 

Fourth, that no foundation has been laid. By this 

513 item of objection we do not require the witness to 
produce here the records which he has examined; 

Fifth, the grounds of objection stated upon pages 311 
and 312 of the transcript to the admission of Commissions 
Exhibits 32(a) and 32(b), including in said grounds of ob¬ 
jection both the first paragraph on page 312 and the state¬ 
ment in lines 12 to 15, inclusive, of page 312. 

Mr. Examiner, I make that as a general objection to this 
question and expect to refer to it hereafter as the general 
objection being made to all questions of this general nature 
and scope. To this specific question I desire to add an 
additional objection that the question is a complex one, in 
that it calls for both water use and load of each plant, and 
is objectionable also for that reason. 

• ••••••••• 

Mr. Gatchell: 

Q. Mr. Coomes, do these load curves and log sheets which 
you have examined show fluctuations in power output 

514 from hour to hour? 

Mr. Corette: Same general objection is now made 
by the company to this question. 

Trial Examiner: The general objection is overruled. 
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A. They do. 

516 Q. Do the load curves and log sheets show fluctu¬ 
ations in power output from day to day? 

Mr. Corette: Same general objection as to this question. 

#•••♦••••• 

By Mr. Gatchell: 

Q. Do these load curves and log sheets show fluctuation 
in power output from week to week? 

Mr. Corette: Same objection is made to this question. 
Trial Examiner: Can we not save time by making it clear 
that that objection stands for all questions dealing with 
load curves and log sheets? 

Trial Examiner: Is there any objection to that stipu¬ 
lation ? 

Mr. Gatchell: No. I thought that is what the general 
objection was for, that it was to go to the entire line of 
testimony instead of being repeated each time. 

Mr. Corette: The company agrees to that stipulation. 

• ••••••••• 

A. They do. 

Q. Do these load curves and log sheets show fluctuations 
in water used from hour to hour? 

517 A. Thev do. 

Q. Do they show fluctuations in water used from 
day to day? 

A. They do. 

Q. Do they show fluctuations in water used from week 
to week ? 

A. They do. 

Q. Do they show fluctuations in water used from month 
to month? 

A. They do. 
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Mr. Corette: I think I should interrupt here for a clari¬ 
fication. I understand all of these questions relate to the 

Missouri River plants and- 

x Mr. Gatchell: And Madison. 

Mr. Corette: And the Madison River plants. 

Mr. Gatchell: Only. I will state specifically when we go 
beyond. Mr. Corette, I answered your question based upon 
the questions I had been following, but I have left that tem¬ 
porarily. You may want to follow this with respect to 
something else. 

Q. Has your study disclosed the principal load centers 
within the state supplied by the Montana Power Company’s 
system ? 

A. It has. 

Q. What are those? 

518 A. The three principal load centers are Great 
Falls, Butte and Anaconda. 

Mr. Corette: The general objection is understood to be 
included to this line of questions also. 

Trial Examiner: Yes, it will be included. 

Mr. Gatchell: It may be understood it does go to this 
entire line of questions. 

Trial Examiner: It will be so understood it applies to 
this also. 

Mr. Gatchell: The answer was given by the witness be¬ 
fore the objection. I will assume that the objection applied 
to the question. 

Trial Examiner: It does apply to the question. 

Mr. Corette: Perhaps I could expand the scope of the 
general objection and ask that it be considered as applying 
to any question relating to load curves, water used, place 
or point or character of consumption of electricity any 
place on the system of the Montana Power Company, or to 
any matter relating to the operation of the system as a 
unit, and to the contention of counsel that all the plants on 
the Missouri and Madison Rivers should be included in one 
unit of development and all matters relating to effect on 
downstream capacity. 
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• •••••#••• 

519 Trial Examiner: All right. 

By Mr. Gatchell: 

Q. What other load centers are there? 

A. In addition to the principal load centers at Great 
Falls, Butte and Anaconda relatively less energy is deliv¬ 
ered to the Milwaukee Railroad and to numerous areas, 
including among others Helena, Billings, Bozeman and 
Missoula. 

Q. Just speak a little louder. I want Mr. Eickemeyer to 
hear what you have to say. 

Mr. Corette: Did Mr. Gatchell agree on the record to the 
scope of the general objection? 

Mr. Gatchell: I will state I did agree, and I want it to 
appear on the record that I certainly agree. 

Trial Examiner: Your agreement might have been by 
nodding. I am not sure that the reporter got it. 

Mr. Gatchell: He should get what I said then. 

Q. Can you in a general way give the allocation of energy 
from the Missouri River plants to the principal load cen¬ 
ters that vou have mentioned? 

•» 

A. About three-quarters of the total amount of gener¬ 
ation— 

Mr. Corette: I object to this question on the additional 
grounds and for the additional reasons that there is 

520 absolutely no foundation shown as to how he could 
reach this conclusion, and for the additional reason 

it calls for a conclusion of this witness for which he has 
shown absolutely no qualification. 

• •••••#••• 

Mr. Gatchell: 

Q. Have you made a study of them, Mr. Coomes? 

A. I have. 

Q. What have you studied in that connection? 

A. I have ascertained that about three-quarters- 

Q. No. What have you studied, what have you looked 



307 


at to find out where the energy goes ? 

521 The amount of consumption in the Great Falls area 
and the amount of generation at the four lower 
plants, Morony, Ryan, Rainbow and Black Eagle. 

Q. Where did you get the information with respect to 
those two matters, the consumption in the Great Falls area 
and the generation in those four power plants? 

A. Power system statements. 

Q. Of who? 

A. Of the power company. 

Trial Examiner: By that you mean the Montana Power 
Company ? 

A. Right. 

• ••••••••• 


By Mr. Gatchell: 

Q. Answer this question yes or no, if you will. From 
your study of the load requirements in the Great Falls area 
and the generation of the Great Falls plants, have you been 
able to ascertain in a general way the allocation of energy 
from the Missouri River plants? 

Mr. Corette: To that we make the general objection, 
plus the additional objection that this calls for a conclu¬ 
sion of the witness which he has not shown himself quali¬ 
fied to give; that it is entirely incompetent, irrelevant 
522 and immaterial; that the witness has not shown that 
it is possible for any engineer-witness to determine 
where power goes after it enters into a transmission line 
system; for the further reason that in this connection the 
witness has not taken into consideration the elements shown 
on the general map, which is Exhibit 65, of the inter¬ 
connection at Great Falls between the Montana Power Com¬ 
pany’s system and the Fort Peck line which is a large sup¬ 
plier of power. 
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523 By Mr. Gatchell: 

Q. Have you examined the records of consump¬ 
tion and generation for any particular periods of years? 

A. I have. 

Q. What are the periods? 

A. 1937 to 1945, inclusive. 

Q. Have you made any approximation in a general way 
of the figures for those years in order to answer the ques¬ 
tion which I have asked you? 

A. I have. 

Q. Will you give us the allocation? 

Mr. Corette: Could I ask the witness one or two quali¬ 
fying questions? 

Trial Examiner: Yes. 

Mr. Corette: To see if sufficient foundation has been laid? 

Trial Examiner: Yes. 

By Mr. Corette: 

Q. Mr. Coomes, have you examined the entire produc¬ 
tion figures for the four plants at Great Falls from 1937 
to 1945? 

524 A. I have. 

Q. Have you examined the entire consumption fig¬ 
ures in that area? 

A. I have on an annual basis. 

Q. On an annual basis? 

A. Yes, sir. 

Q. Have you done it on a monthly basis? 

A. I have not done it on a monthly basis. 

Q. Or on a weekly basis ? 

A. Not on a weekly basis. 

Q. On a daily basis ? 

A. Not on a daily basis. 

Q. As to power production, has your examination of 
power production been on an annual basis also? 

A. In answer to this particular question it has, yes. 
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Q. Now, as to the transmission lines which are connected 
to the four plants at Great Falls, do those transmission 
lines extend to other parts of the State of Montana? 

A. They do. 

i 

Q. Are there any switches on those transmission lines j 
which segregate the area to which you refer from the other 
areas in Montana, or does the power run through the trans¬ 
mission lines without any cut-offs? 

525 A. No, it runs to the sub-station, the switch yard 
in the Rainbow sub-station. 

Q. And the sub-station is connected to the main trans¬ 
mission system? 

A. Yes. 

Q. Does the main transmission system have in it power 
from all of the production facilities to which it is con¬ 
nected ? 

A. It does. 

Q. Is it possible, Mr. Coomes, for any engineer to tell 
exactly the source of power in any general transmission 
system which is connected to a great many generating 
facilities ? 

A. It is not. 

Mr. Corette: I renew the objection. His answers have 
clearly shown that this witness cannot give the conclusion 
which he has been asked to give in the question which was 
asked him. 


Mr. Gatchell: You should have asked the particular ques¬ 
tion of this witness: Is there a greater amount of energy 
produced at the Missouri River plants than is consumed 
in this area. I would think that would completely stop your 
objection because obviously if more energy is produced at 
these plants than is consumed in the Great Falls area 
526 it must go some place. 

Mr. Corette: I am satisfied that the questions 
asked and the answers the witness gave show the conclu¬ 
sions which I have stated to the Examiner. 
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Mr. Gatchell: Then ask the question of the witness as a 
qualifying question. Did you get the question? 

A. I did. 

Q. All right. 

A. More energy is generated at the four lower plants, 
Morony, Ryan, Rainbow and Black Eagle than is consumed 
in the Great Falls area. 

Q. Is that on an annual basis? 

A. On an annual basis. 

Mr. Gatchell: Now, I renew my question, Mr. Trial Ex¬ 
aminer to which objection has been stated by Mr. Corette 
rather than repeating it, so that his objection will relate to 
the original question. 


The Witness: I can. 


527 By Mr. Corette: 

Q. Mr. Coomes, in the Great Falls area to which 
you refer, did you include the smelter, the reduction plant, 
at Great Falls and the electrolytic zinc plant at Great Falls ? 

A. Yes, sir. 

Q. Have you studied the operations in power consump¬ 
tion from day to day or from week to week at those plants ? 

A. I have not. 

Trial Examiner: I understood that the witness’ answer 
was on an annual basis, in view of the previous statement. 

By Mr. Corette: 

Q. Are you familiar with the fact that there is from time 
to time at those plants during each year very large fluctua¬ 
tions in power consumption? 

A. Yes, I would expect there would be. 

Q. Are you familiar with the fact that those plants to 
which I have referred are very large consumers of power? 

A. Yes, I am. 
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Q. Are you familiar with the fact that those plants con¬ 
sume more power than all of the other consumers in 
528 that territory ? 

A. I am not familiar with that fact. I would be¬ 
lieve that highly probable. 

Q. You would expect that? 

A. I would expect that to be the situation. 

Q. From the nature of the business? 

A. Right 

••**•*•••# 

532 Trial Examiner: The question authorized by the 
Trial Examiner is: What is the relationship—that is 

ratio relationship, the proportionate relationship, between 
the amount of electrical energy produced in the Great Falls 
area and the amount consumed in the Great Falls area on 
an annual basis? 

Mr. Gatchell: That is precisely the question I asked. 

Mr. Corette: To that we make the general objection plus 
the additional objection that it ignores the element which 
is in evidence by this witness, that power produced at Fort 
Peck also enters the transmission lines. 

Trial Examiner: Ratio has nothing to do with what 
power is used in Great Falls or what power goes in and out. 
It is a ratio relationship between production and use. I 
will have to overrule your objection on that. 

• *•***#•** 

A. About three-quarters. 

Q. Three-quarters what? 

A. Three-quarters as much energy is used in the Great 
Falls area as is produced in that area. 

Q. Have you studied the operation of the storage 

533 reservoirs on the Madison and Missouri Rivers oper¬ 
ated by this power company? 

A. I have. 

Q. For what period have you made an examination? I 
mean how many years have you studied it? For a short 
time, a week or two ? 
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A. No; a period of years. 

Q. How many years? 

A. About ten. 

Q. How are storage reservoirs used in the system opera¬ 
tions by the Montana Power Company. Tell us the general 
method of storage operation. 

Mr. Corette: Does this relate to the Madison and Mis¬ 
souri River ? 

Mr. Gatchell: To the Madison and Missouri. 

Mr. Corette: I object to the question under the general 
objection, plus the additional objection that no period of 
time is stated. 

Trial Examiner: The witness may answer the question. 
Overrule the objection. 

• ••••••••• 

534 The Witness: There are three ways of operating 
storage reservoirs: by increasing the water level by 
storing, by maintaining the water level at a constant eleva¬ 
tion as run-of river or by lowering the water level, releasing 
storage where the demands for power require more water 
than comes in up stream from any plant. Water must be 
drawn from storage to supply the load and the head is re¬ 
duced. This means that when any plant upstream is shut 
down the lower plants in the series must shut down or draw 
on their storage to supply the load. 


Mr. Gatchell: 

Q. On the Missouri and Madison River system of 
535 the Montana Power Company, are the plants in that 
series operated independently? 

Mr. Corette: To which we object on the grounds stated 
in the general objection and on the additional grounds that 
no time is stated in the question; this witness has not shown 
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himself qualified to testify as an expert and give conclusion 
testimony on this point. 


Mr. Gatchell: This witness stated in his qualifications 
that he had done precisely this sort of thing in preparing 
rule curves for reservoir operation, that he had worked on 
similar studies such as this. 

Trial Examiner: That is my recollection, Mr. Gatchell, 
and on the strength of that I will overrule the objection. 

By Mr. Gatchell: 

Q. Have you made a study of the use of storage in the 
Madison and Missouri River plants during a dry year ? 

A. I have. 

Q. By that I mean in a year of low flow. 

A. Yes. 

Q. Now, what year did you use in that study? 

536 A. 1937. 

Q. Why did you pick the year 1937 ? 

A. An examination of Exhibit 68 will show that that was 
the lowest year of record in a 60 year period. 

Q. To what use was storage put at the Madison and Mis¬ 
souri River reservoirs during the year 1937 ? 

Mr. Corette: To which we object in addition to the gen¬ 
eral objections on the ground that the question is entirely 
too complex in that it does not specify which one or which 
ones of the nine reservoirs are involved. 


Trial Examiner: I will permit the witness to answer the 
question. Objection overruled. 

The Witness: The storage capacity available at the Mis¬ 
souri and Madison plants during an adverse year such as 
1937 was used to hold back river flow during certain pe¬ 
riods and to release water at certain other periods; that is, 
the storage capacity was used to manipulate or regulate 
the flow of the river for purposes of power utilization. 
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537 By Mr. Gatchell: 

Q. Mr. Coomes, in studying the storage operations 
during 1937, did you find any relationship between that 
storage operation and the load on the power company’s 
system ? 

A. I did. 

Q. Now, as applied to the Missouri River plants, in your 
opinion, was it necessary or desirable to operate the reser¬ 
voirs in the manner as indicated by you? 


538 A. Because the demand for power does not corre¬ 
spond in degree or time to the natural flow of the 

Madison and Missouri Rivers; that is, demand for power is 
f requently low when the natural flow is high, and high when 
the natural flow is low. 

Q. Where did this regulation of the natural stream flows 
start in this Missouri-Madison River system? 

A. At the farthermost upstream plant, Hebgen. 

Q. WLat is the power capability of the regulated water? 
A. At Madison one cubic foot of water per second would 
generate 6.1 kilowatts, according to data submitted by the 
Montana Power Company. At Canyon Ferry 1.4. At 
Hauser Lake- 

Q. You mean 6.1 kilowatts, do you not? 

A. Kilowatts, yes. 

Q. At Hauser how much ? 

539 A. At Canyon Ferry 1.4 kilowatts. At Hauser 
Lake 3.8 kilowatts. At Holter 6.6 kilowatts. At 

Black Eagle 3.8 kilowatts per second foot. At Rainbow 6.6 
kilowatts per second foot. At Volta 10 kilowatts per sec¬ 
ond foot. At Morony 5.5 kilowatts per second foot. 

Mr. Corette: I just want to say that this is the first time 
that the name “Volta” has been used in this case. The 
Volta plant a great many years ago was re-named the Ryan 
plant. There was no other change except in the name. I 
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think every place in the proceeding it has been called the 
By an plant; so that “Volta” and “Ryan” are the same. 


Mr. Gatchell: Yon have given the amount for each plant. 
I am going to show to the witness the power system state¬ 
ment of the Montana Power Company for the years 1934, 
1935 and 1936, wherein they have attached some reservoir 
curves for some of the Madison and Missouri River plants. 
I am going to ask the witness to read a portion of 

540 those curves. 

Q. I show you the power system statement that I 
have just shown to Mr. Corette, and ask you to read from 
the Hebgen reservoir curve the statement appearing under 
the words “Hebgen Reservoir.” 

A. “No power at site. Plants using this storage are 
Madison, Canyon Ferry, Hauser Lake, Holter, Black Eagle, 
Rainbow, Volta and Morony.” 

Q. That Volta should be Ryan? 

A. It should, yes, sir. 

Q. Now, read the one for Madison Reservoir. 

A “Plants using this storage are Madison, Canyon 
Ferry, Hauser Lake, Holter, Black Eagle, Rainbow, Volta 
and Morony. ’’ 

Q. Read the one for Canyon Ferry? 

A. Canyon Ferry. “Plants using this storage are Can¬ 
yon Ferry, Hauser Lake, Holter, Black Eagle, Rainbow, 
Volta and Morony.” 

Q. And the one for Hauser Lake Reservoir. 

A. Hauser Lake Reservoir. “Plants using this storage 
are Hauser Lake, Holter, Black Eagle, Rainbow, Volta and 
Morony. 

Q. And the one for Holter? 

A. Holter Reservoir. “Plants using this storage are 
Holter, Black Eagle, Rainbow, Volta and Morony. 

541 Q. Now, from those statements appearing in that 
power system statement, what would you take to be 
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the capability of the water released from storage at the 
upstream reservoirs? 

A. Water stored at Hebgen and Madison when released 
moves downstream through all other plants, and, therefore, 
has a capability of 43.8 kilowatts per second foot released 
from Hebgen or Madison Reservoirs. 

Q. Where did you get that 43.8? 

A. That is a summation of the 6.1, 1.4, 3.8, 6.6, 3.8, 6.6, 
10 and 5.5 values which I read for the upstream plants. 

Trial Examiner: Let me ask one question of the witness. 
Perhaps the wording of the answer confused me a little. 
You do not mean to indicate that there is any duplication 
there; in other words, that water as released from above 
Hebgen and Madison only produces that amount of kilo¬ 
watts once? 

A. That is right. That water moving through each of 
the plants produces that many kilowatts per second foot. 

Trial Examiner: It is not Hebgen or Madison; it is Heb¬ 
gen and Madison? 

A. That is right. 

Mr. Gatchell: You mean released from the Hebgen and 
Madison reservoirs? 

542 A. That is right. 

Q. Now, is there a similar capability of power gen¬ 
erated from other storage releases? 

A. Yes, sir. That storage release from Canyon Ferry 
has a capability of 37.7 kilowatts per second foot. 

Q. That means water stored at Canyon Ferry ? 

A. Right. Water stored at Hauser Lake has a capa¬ 
bility of 36.3 kilowatts per second foot. Water stored at 
Holter has a capability of 32.5 kilowattts per second foot. 
Water stored at Black Eagle has a capability of 25.9; at 
Rainbow 22.1; at Volta 15.5 and at Morony 5.5. 

Trial Examiner: When you speak of that you are only 
referring as to what different capabilities are below that 
point and are not indicating that there is any duplication? 

The Witness: Right. Referring to Exhibit 67(b), top of 
page 13 there is the statement- 
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By Mr. Gatchell: i 

i 

Q. Statement by whom? 

A. By the power company. 

Q. What power company? 

A. Montana Power Company. 

Q. What page of the exhibit? 

A. It is page 10, at the bottom and at the top it says 13-10. 
Q. What paragraph are yon looking at ? 

543 A. Second paragraph. “Hebgen Reservoir has a 
capacity of 345,000 acre feet. It is located in Mon¬ 
tana near the boundary of Yellowstone Park near the head¬ 
waters of the Madison River. The water stored in Hebgen 
is used through each of the 8 power plants located below 
that reservoir on the Madison and Missouri rivers. Water 
stored in each other reservoir is used at the power plant 
where it is stored and at all plants lower down the river.” 

Q. Have you made a study of how much energy could be 
produced from water stored at the Hebgen reservoir over a 
monthly period? 

A. I have. ' 

Q. What month have you studied? 

A. Take, for example, the month of August, 1937. Ac¬ 
cording to form 64 of the power system statement sub¬ 
mitted by the Montana Power Company for the year 
1937- 

• • • • • • i i • • 

544 The Witness: There were 129,850 acre feet in stor¬ 
age of Hebgen reservoir on the 1st of August, 1937. 

On the 1st of September, 1937, there were 82,295 acre feet. 
Therefore, during the month of August, 1937, the water 
released from the Hebgen storage was 47,555 acre feet, 
which is equivalent to an average rate of release of 

545 767 cubic feet per second. 

The total energy generated by the eight plants for 
the month of August, 1937, was about 69 million kilowatt 
hours, of which 41 million kilowatt hours were contributed 
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from natural stream flow. Madison plant produced 7.1 
million kilowatt hours, of which storage release from Heb- 
gen reservoir contributed 3.5 million kilowatt hours. The 
Hebgen contribution to the Canyon Ferry plant for the 
month of August was about 800,000 kilowatt hours out of a 
total of 2.4 million kilowatt hours generated by that plant. 

By Mr. Gatchell: 

Q. You read the production of the Madison plant. Will 
you give me that correctly and see if I have it right—what 
the Madison plant produced. 

A. 7.1 milli on kilowatt hours, of which the storage re¬ 
leased from Hebgen reservoir contributed 3.5 million kilo¬ 
watt hours. The Hebgen contribution to the Canyon Ferry 
plant for the month of August was about 800,000 kilowatt 
hours out of a total of 2.4 million kilowatt hours generated 
by that plant. Similarly the Hebgen storage contribution 
for August- 

Mr. Corette: May I interrupt, purely for the purpose of 
clarity? I do not have any objection to what the witness is 
trying to bring out, but I believe from his answer that 
546 he is assuming that there was a constant release of 
757 cubic feet per second from the Hebgen reservoir 
throughout the entire month, and that the entire 757 cubic 
feet per second went down the stream to all of the plants 
below, was used in all of the plants below, and that that 
amount of water being used in all of the plants below would 
have produced this much power. If that is what he is 
driving at, as I assume from his answer, then I object to 
the answer- 

Mr. Gatchell: It is not. 

Mr. Corette: Then there has not been sufficient founda¬ 
tion laid to show exactly what he is trying to show. 

Mr. Gatchell: I have asked him how much energy was 
produced and he is giving the amount of energy. You are 
entitled to probe into his method of derivation, but he is 
entitled to give the answer. 

Mr. Corette: Giving the amount produced from Hebgen 
water ? 
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Mr. Gatchell: That is right. • 

Mr. Corette: I insist that no sufficient foundation has 
been laid or shown to prove that the Hebgen water ever 
reached these plants below and consequently there is no 
sufficient foundation for this answer. 

I 

Mr. Gatchell: Mr. Trial Examiner, counsel overlooks the 
statement of the Montana Power Company read by this | 
witness that the storage released from Hebgen is 

547 used through the eight power plants below; that the | 
storage release from all lower plants is used through 

those plants below that reservoir. Tha$ is not this wit¬ 
ness’ statement. That is their statement. 

Trial Examiner: It is their statement. There is one 
thing, however, that has not been covered which might be 
material to the question raised. I do not think there is any 
testimony in the record as yet which shows that none of 
this storage was accumulated in any of the lower dams dur¬ 
ing the month of August. Some of it must have gone down 
through the 8 reservoirs. 

Mr. Gatchell: The witness has given the capability of the 
release of every cubic second foot of water stored at Heb¬ 
gen. He has given the capability of the water release for 
all storage reservoirs below Hebgen. Now, obviously, we 
cannot get the figures here from just imagining things, and i 
counsel has a right on cross examination to go into a com¬ 
plete exploration of the intricate manner in which these 
figures were arrived at. But he has stated the basis before 
this question was asked him. 

Trial Examiner: I think that is true, Mr. Gatchell, with 
the exception of one question which perhaps he might an¬ 
swer now or later. 

Mr. Gatchell: I think you should know. Can you answer 
the question of the Trial Examiner ? 

548 Trial Examiner: Was any of this water which was 
released from Hebgen accumulated by increasing 

storage at any of the plants farther down the river during 
the month of August? 
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A. There is no way of isolating each drop of water- 

Trial Examiner: That is true. What I have in mind is 
this: Was the storage at any of the lower plants increased 
during the month of August from what it was at the begin¬ 
ning of the month ? I think that would answer the question. 
That would satisfy what I want to know. 

Mr. Gatchell: Mr. Trial Examiner, he is trying to find 
the computations to answer your question. It is not quite 
a s simple as that. The company says that the water re¬ 
leased from storage at Hebgen, a cubic second foot “A” 
moves down and has a capability of 43.8 kilowatts to the 
eight lower plants. That is what they say can be done. It 
can be used through the lower plants. 

Trial Examiner: The question is what was used in the 
month of August ? 

Mr. Gatchell: That is right. 

Trial Examiner: Some of that may have been released 
and may not have been used down there until September or 
October. That is what I am trying to find out. 

Mr. Corette: That is what I had in mind, plus one other 
thing, and that one other thing is that there are hun- 
549 dreds of other water users along the stream; that 
this question was asked for the purpose of showing 
the use of the Hebgen water during a specific period of 
time at the plants below. My objection on the ground of 
no foundation was that there was no proof that the Hebgen 
water was not accumulated in some other storage reservoir 
during that period of time. I think the answer was a 
mathematical computation. We have no objection to saying 
that the Hebgen water as it goes through the other plants 
will do just as Mr. Coomes has said it will do. 

Mr. Gatchell: You cannot object to him saying that be¬ 
cause you said that, and when the company says, Mr. Trial 
Examiner that the water stored at Hebgen is used— 
u-s-e-d—it means precisely that. They do not store this 
water up there for the use of anybody other than the Mon¬ 
tana Power Company. 




Trial Examiner: The Trial Examiner’s question went to 
time. Did you answer the question? 

The Witness: It is a matter of time. Answering your 
question about storage 767 second feet were released from 
Hebgen- 

Mr. Gatchell: That is an average ? 

A. That is the average rate of release over the month. 

Q. Are you saying that was released uniformly? 

550 A. No, I am not. That is purely an average rate. 
An average rate of 8 second feet was released from 

Madison during that month; an average of 30 second feet 
was released from Canyon Ferry. These are all in addition. 

When it comes to Hauser Lake, Hauser stored 143 second 
feet of water that was coming in—that is, at that rate, at 
the rate of 143 second feet. Holter released at the average 
rate of 248 second feet during the month; Black Eagle 
stored at the average rate of one second foot; Rainbow 
stored at the average rate of one second foot; Volta stored 
at the average rate of 5 second feet, and Morony released 
water at the average rate of 3 second feet during the month 
of August, 1937. 

Trial Examiner: In making your figures, did you take 
into account that storage of 143 cfs? 

A. Yes, sir, I did. i 

Trial Examiner: The release of 3 cfs at Morony? 

A. I did. ! 

Trial Examiner: That is also included ? 

A. Yes, sir. 

By Mr. Gatchell: 

Q. Mr. Coomes, you have given us the Hebgen storage 
contribution through the Canyon Ferry plant. Can you give 
us the same Hebgen energy contribution for August, 1937, 
to the other downstream plants ? 

A. 2.2 million kilowatt hours to the Hauser Lake 

551 plant out of a total of 4.3 million kilowatt hours gen¬ 
erated there; 3.8 million kilowatt hours to the Holter 
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plant out of a total of 8.8 million kilowatt hours generated 
by that plant; 2 million kilowatt hours to the Black Eagle 
plant out of a total of 6 million kilowatt hours generated by 
that plant; 3.7 million kilowatt hours to the Rainbow plant 
out of a total of 12.4 million kilowatt hours generated by 
that plant; 5.6 million kilowatt hours to the Ryan or Volta 
plant out of a total of 17.4 million kilowatt hours generated 
by that plant; and 3.4 million kilowatt hours out of a total 
of 10.6 million kilowatt hours generated by the Morony 
plant. 

The amount of energy contributed from water released 
from the Hebgen reservoir during the month of August 
1937 to the eight downstream plants, therefore, was 25 
million kilowatt hours out of a total of 69 million kilowatt 
hours generated by these plants for this period. 

In similar fashion for the month of August, 1937, the 
amount of energy contributed from the storage in the other 
downstream reservoirs, exclusive of Hebgen, was 3 milli on 
kilowatt hours. 

Q. You said from storage in the reservoirs. Do you 
mean- 

A. Storage in the reservoir, exclusive of Hebgen. 


558 Mr. Gatchell: Yesterday I submitted as Exhibit 
No. 64 for identification a profile of the Missouri and 
Madison Rivers. There has not been a ruling because Mr. 
Corette had some questions. I now renew my offer of 
that exhibit. 


Mr. Corette: To the admission in evidence of Exhibit 64 
we make the general objection which was agreed to yester¬ 
day which appears on page 512, lines 15 to page 513 line 8, 
inclusive, of the transcript. The point involved was as to 
the House document referred to, namely No. 193. That is 
the House document re Madison, Jefferson and Gallatin 
Rivers. We make no particular objection that that docu¬ 
ment is not put in evidence. 




323 


/• 


559 Trial Examiner: The Trial Examiner rules that 
No. 64 is received in evidence. 


561 Ralph E. Coomes 

resumed the stand and testified further as follows: 

Direct Examination (Continued) 

By Mr. Gatchell: 

Q. Mr. Coomes, yesterday you gave us some figures deal¬ 
ing with the contribution of the Hebgen storage 

562 during the month of August, 1937. Have you made a 
similar study for another period? 

A. I have. 

Q. What period have you in mind? 

A. July through October, 1937—four months. 

Mr. Gatchell: Mr. Trial Examiner, I want to state, so 
that there may be no misunderstanding as to my views, I 
understand 'that the general objection just stated by Mr. 
Corette and also by counsel for the interveners applies 
equally today to the questions of this witness. 

Trial Examiner: It is so understood. j 

Mr. Corette: Can it also be understood that the scope 
of that objection is as stated yesterday at page 518 lines 
13 to 23 of the transcript? j 

Mr. Gatchell: Yes, sir. 

Trial Examiner: It is so noted. 


563 By Mr. Gatchell: 

Q. Will you give us the result of your study for 
this period ? ! 

A. According to form 64, the power system statement 
submitted by the Montana Power Company for the year 
1937, schedule 3 therein shows that on July 1, 1937, there 
were 155,762 acre feet in storage in Hebgen reservoir. On 


i 
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August 1,1937 there were 129,850 acre feet; on September 1 
82,295 acre feet; on October 1 44,887 acre feet, and on No¬ 
vember 1 there were 14,662 acre feet in storage in Hebgen 
rservoir. * 

Mr. Corette: May I have the first figure again ? 

A. 155,762. Therefore, during this four month period 
there was released from Hebgen storage water in the 
amount of 141,100 acre feet, which is equivalent to an aver¬ 
age rate of release of 573 cubic feet per second over this ^ 
four month period. 

The total energy generated at the eight plants over this 
four month period, July to October, 1937, was 319 million 
kilowatt hours, of which 226 million kilowatt hours were 
contributed from natural stream flow. 

The Madison plant produced 27.3 million kilowatt hours 1 
for the four month period, 


564 By Mr. Gatchell: 

Q. Mr. Coomes, in your study have you made any 
assumption as to use of the stored water through the lower 
plants, or have you taken any assumption from some other 
source ? 

A. No; I have not done anything any different than did 
the Montana Power Company engineers in the Broad Water 
case. I read that record and noted they had not taken 
account of the evaporation and routed the water through 
the reservoirs in the same fashion as I have. 

Q. Are you following precisely the same method? 

A. Precisely the same method as did the company in 
that case. 


565 By Mr. Gatchell: 

Q. Mr. Coomes, all that we need at this point is 
for you to state the method which you followed and the 
basis for using that method—not what figures you used hut 
what method you used. 


i 
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A. I followed the power company method of routing 
water through the reservoirs as testified to yesterday in 
accordance with SEC statement, and in accordance with 
the evidence in the Broad Water case. 


567 By Mr. Gatchell: 



you used. 


Mr. Coomes, you have stated the method that 
May I ask why you selected that method? 


A. Because the SEC’s statement stated that that was the 


manner in which the Montana Power Company operated its 


reservoirs. 

Q. Had you any other grounds for thinking that was the 
method of operation of these reservoirs by the Montana 
Power Company? 

A. Well, it is only reasonable to assume, or presume, 
that the Montana Power Company would try to get the 
maximum amount of energy out of the water and would 
maintain the highest possible head in all of the lower plants, 
so that any water released from upstream sources would 
generate the maximum number of kilowatt hours possible. 

Q. I am asking for your reasons for using the method. 
Had you any basis for assuming that this method was actu¬ 
ally followed by the Montana Power Company other than 
the SEC statement? 

A. The SEC statement conforms to usual practice t>f 
operations, and I could see no reason to go outside of that 
statement for any other method. 

Q. Mr. Coomes, had you examined any records of the 
Montana Power stations? 

568 A. Yes, sir, I have. 

Q. In preparation for this particular study, have 
you examined any records with respect to the power output 
of the various stations ? 

A. I have. j 

Q. In making your study did you examine the reservoir 
curves I showed you yesterday contained in the Montana 
Power Company system statement? ! 


) 
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A. I did. 

Q. What did these curves show? 

A. Exactly the same thing, except it appears- 

Mr. Corette: We object to this .question on the ground 
it is referring to curves which apparently are not in evi¬ 
dence here; therefore, it is entirely incompetent, irrelevant 
and immaterial. 


By Mr. Gatchell: 

Mr. Coomes, maybe what Mr. Corette wants to know is 
in assuming the use of the water in the plants below Hebgen 
and a certain power output as derived from that stored 
water, what assumption you made. 


569 By Mr. Gatchell: 

Q. You had to get some figures for the amount of 
energy generated from the stored water. You gave some 
figures yesterday as to capability of the storage released 
from the Hebgen reservoir through the lower plants. 

In making your study did you use those same capability 
figures? 

A- I did. 

Q. And that is the assumption that you made? 

A. Oh, yes; but those figures appear in the Montana 
Power Company statements to the Federal Power Commis¬ 
sion and I took them- 

Q. He just wants to know what you did. 

A. I see. Yes, insofar as they related to actual facts that 
is true; I assumed that those statements made by the Mon¬ 
tana Power Company were true. 

Q. When you referred to the contribution from the Heb¬ 
gen reservoir, then, it is upon that basis ? 

A. It is entirely. 

Q. You are not by your answers attempting to say 

570 that that precise amount of power was generated by 
that precise amount of water? 

A. No, I am not. 
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Q. Now, would you mind continuing your statement 
wherein your started to say how much energy under these 
assumptions was generated by the eight plants? 

Mr. Corette: Objected to again on the same ground: 
There is no showing of what assumption he made regard¬ 
ing how much water reached each of the eight plants. That 
is all I have in mind. I am sure the witness, Mr. Examiner, 
assumed this total amount of water let out of Hebgen went 
through every plant below. If he is testifying on the basis 
of that assumption, I have no objection. If it is something 
else, I want to know it. 

By Mr. Gatchell: 

Q. Is that it? 

A. Yes, it is. 

Q. That is the assumption? 

A. Eight. 

Q. That is, you are assuming an average rate of release 
of 573 cubic feet per second was passed through the lower 
plants during this four month period ? 

A. That is true. 

Q. That is the assumption upon which this is based? 

A. Yes, sir. 

571 Q. Will you proceed to give us the contribution 
from storage and natural stream flow and the total 
power produced at each plant below Hebgen during this 
four month period. 

i, • 

Mr. Corette: I object to the question on the ground that 
there is no foundation for the question because the assump¬ 
tion made fails to take into consideration certain physical 
facts, such as evaporation, diversion from stream by other 
users, and similar matters; therefore, it is entirely in- i 
competent, irrelevant and immaterial, and an improper 
question. 

Trial Examiner: I think your objection goes more to the 

matter of weight. I will overrule the objection. 

_ _ _ _ _ _ .. 
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A. The Madison plant produced 27.3 million kilowatt 
hours for the four month period of which the storage re¬ 
leased from Hebgen reservoir contributed 10.3 kilowatt 
hours. Similarly the Hebgen storage contributed for this 
four month period to the other downstream plants as fol¬ 
lows : 2.3 million kilowatt hours to the Canyon Ferry plant 
out of a total of 10.3 kilowatt hours generated by the Can¬ 
yon Ferry plant. 6.5 million kilowatt hours to the 

572 Hauser Lake plant out of a total of 23.1 million kilo¬ 
watt hours generated by the Hauser Lake plant. 11.3 

million kilowatt hours to the Holter plant out of a total of 
4L2 million kilowatt hours generated at the Holter plant. 
6 million kilowatt hours to the Black Eagle plant out of a 
total of 29.2 million kilowatt hours generated at the Black 
Eagle plant. 

Trial Examiner: 24.42? 

A. 29.2. 11.3 million kilowatt hours to the Rainbow plant 
out of a total of 57 million kilowatt hours generated by 
the Rainbow plant. 16.7 million kilowatt hours to the Ryan 
plant out of a total of 80.1 million kilowatt hours generated 
by the Ryan Plant. 10.2 million kilowatt hours to the 
Morony plant out of a total of 48.6 million kilowatt hours 
generated by that plant. 

The amount of energy contributed from water released 
from Hebgen reservoir during the four month period to 
the eight downstream plants was about 74 million kilowatt 
hours out of a total of 319 million kilowatt hours generated 
by these plants during this four month period. In similar 
fashion, for the four month period, July 1 to October 31, 
1937, the amount of energy contributed from the storage 
released from all other reservoirs, exclusive of Hebgen, but 
downstream therefrom, was about 19 million kilowatt hours. 

Q. Have you visited the Missouri River below the 

573 Morony plant ? 

A. I have. 

Q. Have you had any personal experience in the study of 
so-called power waves ? 
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A. I have. 

Q. What has that experience been? 

A. While employed by the Lexington Water Power Com¬ 
pany in Columbia, South Carolina, I made studies of the 
flow in the river below that power plant due to operations 
of the power company. 

Trial Examiner: Just a moment. I am not sure whether 
I understand what you mean by “power plant.” Do you 
refer to the Lexington Water Power Company? You re¬ 
ferred to Columbia, South Carolina. Do you mean the 
Lexington- 

A. The Saluda River plant. 

By Mr. Gatchell: 

Q. Where is that plant located? 

A. About 15 miles above Columbia, South Carolina, up¬ 
stream. 

Q. WLat was the reservoir capacity of that plant, ap¬ 
proximately? 

A. About two million acre feet. 

Q. Do you recall the approximate installed capacity. 

A. 130,000 kilowatts. 

574 Q. What did you do in connection with your studies 
there for that company? 

A. I was hydraulic engineer for the power company. 

Q. What particular study did you make of the operation 
of their power plant and its effect upon the stream below 
the plant ? 

A. We were sued in court by downstream riparian owners 
for damages from release of flows. I made a study in con¬ 
nection with that lawsuit. j 

Q. Did you testify for the company? 

A. I did testify for the company. 

Q. What was the general subject of your testimony? 

A. The downstream effects of releases of water from the 
Saluda River plant. 
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Q. Have von any personal knowledge of any noticeable 
effect on the flow of the River at Fort Benton due to any 
artificial regulation above? 

A. I have. 

Q. What was that experience ? 


575 The Witness: On Friday, the 19th of July this 
year, I made arrangements with Mr. Hansen at Fort 
Benton, who owned a 24 foot cabin cruiser powered by a 
Ford engine tcf take a short trip on the Missouri River below 
Morony and in the vicinity of Fort Benton. 

On the following Sunday, the 21st of July, I went down 
to Fort Benton and found Mr. Hansen working on a dock 
extending out into the river about a quarter of a mile up¬ 
stream from the highway bridge, at which point the United 
States Geological Survey maintains a gauging station. The 
river was very low at that time 


576 Mr. Gatchell: Mr. Trial Examiner, I ask that there 
be marked for identification a photograph on the 
righthand side of which appears to be a boat of some de¬ 
scription with figures standing around. 

Trial Examiner: It will be marked Exhibit No. 70 for 
identification. 

• ••••#•••• 

By Mr. Gatchell: 

Q. Mr. Coomes, I hand you a photograph marked for 
identification as Exhibit 70, and ask you if you recognize 
the picture shown in that photograph? 

A. Yes. That is a picture which I took at the time I 
visited Fort Benton at about 1 o’clock in the afternoon. 

Q. Did you take that boat ride at that time ? 

A. I did not. 

Q. Did you return subsequently? 

A. I did. 
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Q. Was the river in the same condition? 

A. It was not. 

577 Q. What time did yon retnm? 

A. About 5 o ’clock in the afternoon. 

Mr. Gatchell: Mr. Trial Examiner, I ask that there be 
marked for identification a photograph similar to photo¬ 
graph marked as Exhibit 70 for identification as Exhibit 
No. 71. 

Trial Examiner: It will be marked 71 for identification. 


By Mr. Gatchell: 

Q. I show you Exhibit No. 71 for identification and ask 
if you recognize the picture shown on that photograph? 

A. I do. 

Q. When was that taken and by whom? 

A. I took that picture at about 5 o’clock on the 21st of 
July, 1946. 

Q. Was the river at the same stage at the time you took 
the second photograph, Exhibit 71, as at the time you took 
the earlier photograph Exhibit No. 70 for identification? 

A. It was not. 

Q. Was it higher? 

578 A. It was. 

Mr. Gatchell: I offer Exhibits 70 and 71 in 
evidence. 


Trial Examiner: Exhibits 70 and 71 will be received in 
evidence. 


By Mr. Gatchell: 

Q. At the time you took this second photograph, did you 
take a ride in the boat? 

A. I did. 

Q. How far upstream did you go? 
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A. About a quarter of a mile. 

Q. Then where did you go after that? 

A. I went downstream below the highway bridge. 

Q. You said there was a gauging station at Fort Benton. 
A. At the highway bridge. 

579 Q. Did you examine the recordograph on the gaug¬ 
ing station and obtain a copy of the record for any 
period ? 

A. I did. 

Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a single sheet being a graph entitled in the upper left- 
hand corner “Missouri River—Fort Benton, Montana— 
July 17 to 31, 1946.” 

Trial Examiner: It will be marked Exhibit No. 72 for 
identification. 


By Mr. Gatchell: 

i 

Q. I hand you Exhibit No. 72 for identification and ask 
you if you recognize the graph shown on that exhibit? 

A. I do. 

Q. What is it? 

A. It is the recordograph record secured from the United 
States Geological Survey district engineer. 

Q. What changes did you make on that recordograph 
record? 

A. None whatever. 

Q. This is exactly as it was given to you ? 

A. It is. 

Trial Examiner: I wonder if the whole thing is here. 
This seems to indicate it runs from 17 to 23rd. 


580 Trial Examiner: I suspect from my previous ex¬ 
perience that the original copy showed the period 
from the 17th to the 31st and what you did in order not to 
encumber the record any more than necessary was to cut 
off part of this? 
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Mr. Gatchell: Is that all you have done ? 
A. That is true. 


582 Trial Examiner: With that understanding, and the 
understanding that the general objections go to this 
Exhibit No. 72 will be received in evidence. 


By Mr. Gatchell: 

583 Q. What is stage of water, Mr. Coomes ? 

A. Stage of water shown on this exhibit- 

Q. No, not shown on any exhibit. What do you mean by 
stage of water? 

A. Stage of water is the height on a gauge, the height 
of the water on a gauge. ! 

Q. Is it that, or is it simply the depth of the water in 
the river at the time ? You do not have to have a gauge to 
have a stage of water, do you ? 

A. You have to have some basis to measure the water 
from. 

Q. Where do you measure it from? 

A. Well- | 

Q. Does it mean the depth of water 

A. That is the depth at any one point. It must be related 
to a base. ! 

Q. At the gauging station at Fort Benton do they meas¬ 
ure the depth of water or the stage of the water at that 
point ? 

A. They measure the stage of water. 

584 Q. A recordograph is what kind of an instrument? 

What is its purpose? 

A. It is a machine, an automatic device, geared to a cam, 
with a pencil, which records on a chart the fluctuation of 
the level of the river at the gauging station. 

Q. As the stage of the water changes at the gauging sta¬ 
tion, it is penciled on the recordograph which shows the 
changes in the stage? 
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A. The pencil on the recordograph reflects the changes 
through a float moving up and down in the well of the gaug¬ 
ing station. The float fluctuates with the level of the water 
in the river. 

Q. Is the recording of the changes in stages at the Fort 
Benton gauge entirely automatic? 

A. Entirely automatic. 

Q. It requires no continual manual supervision by an 
operator? 

A. That is true. 

Q. And that is one of the stations maintained by the 
If. S. Geological Survey? 

A. It is. 


585 By Mr. Gatchell: 

Q. Mr. Coomes, you have examined other gauging 
stations along the Missouri River and Madison River, have 
you not? 

A. I have. 

Q. Those that you have examined have been in connection 

• i - 

with this proceeding? 

A. They have. 

Q. In your examination of those stations have you found 
automatic recorders at those stations? 

A. I have. 

Q. Did you use in your work here any figures obtained 
by any other method of recording changes in stage? 

A. Yes; tail water levels at the power plants as recorded 

on the log sheets of the Montana Power Company. 

■» • • • * • 

Q. How about the gauging stations, were they 

586 similar to the one at Fort Benton? 

A. Not in every case. At the Montana Power Com¬ 
pany stations, the operators made an hourly reading. 

Q. Of some of them? 

A. Of some of them. 

/ • # r 

Q. And recorded them on the log sheets ? 
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A. Yes, sir. 

Q. They would be prepared in a slightly different man¬ 
ner from the ones shown on Exhibit 72, is that right? 

A. Yes. 

Q. Can you by looking at Exhibit No. 72 give the stage of 
the Missouri River at the time of your initial visit there 
when you took the photograph. Exhibit No. 70? 

A. Yes. 

Q. What was the stage ? 

A. About 1.43 feet. 


Q. That was at what time and on what day? 

A. About 1 o’clock on the 21st of July, 1946. 

Q. At the time you took your second photograph, what 
was the hour and what was the stage at that hour? 

A. 5 o’clock in the afternoon the stage was about 
587 2.05 feet. 

Q. Now, did you examine the recordograph for 
some other station below Fort Benton on that afternoon? 

A. I did. 

Q. What station? 

A. Loma. 


' * • - ; . . 

Q. Where is the Loma station located? 

A. Down stream from Fort Benton. 

Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a single sheet, being a chart containing in its upper 
righthand corner the legend “Missouri River at Loma, Mon¬ 
tana, July 17, to 31, 1946” on the very top of which I have 
marked “part of sheet.” I ask that that be marked for 
identification. 

Trial Examiner: It will be marked as Exhibit No. 73 for 
identification. 

• ••••••••• 

Q. I show you Exhibit No. 73, Mr. Coomes, and ask you 
what that is? 
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A. That is a photostatic copy of recordograph 
588 record furnished me by the district engineer of the 
United States Geological Survey. 

Q. Aside from the words “part of sheet’’ appearing at 
the top margin, have you made any changes in this chart? 
A. None whatever. 

Mr. Gatchell: I offer Exhibit No. 73 in evidence. 

Trial Examiner: The same general objection goes to 
this? 

Mr. Corette: Yes. 


Trial Examiner: The general objections will be noted, 
which I understand are the only objections, and Exhibit 
No. 73 will be received in evidence. 


589 Mr. Gatchell: Mr. Corette, the Fort Benton gauge 
is 33 miles below Morony and the Loma Gauge is 
55.5 miles below Morony. 

Q. Mr. Coomes, could you examine Exhibit No. 73 and 
ascertain whether on the afternoon of the 21st of July, 
1946, there had been changes in the stage of the river at 
Loma? 

A. Yes. There were continual changes in the stage. 

Q. Were those changes similar or dissimilar to the 
changes at Fort Benton ? 

Mr. Corette: We object to the question on the ground 
and for the reason that the Exhibit, Exhibit No. 73, and 
Exhibit No. 72, both of which have already been admitted 
in evidence, show the gauge readings of the river by days, 
and apparently by hour, at these various places. There 
has been no showing that this witness has any qualifications 
to testify as to what the stage of the river was at Loma at 
the time covered by the question. 
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590 Mr. Corette: In addition to the objections pre¬ 
viously made, we add the objection that there has 

been no showing that this witness has any knowledge of 
the length of time required for water to pass from Fort 
Benton to Loma, and I renew the objection on the ground 
of no foundation. 

! 

Trial Examiner: Of course, the question itself does not 
presuppose any relationship. It is just as to the similarity 
of the showings made. I am going to permit the question to 
be answered. 

Mr. Corette: May I have the question ? 

(The last question was read. |) I 

Mr. Corette: I understand the answer is based 

591 entirely on the chart? 

Trial Examiner: That has been the statement 
made by counsel. 

Mr. Gatchell: That is right. 

The Witness: The changes are similar. 

By Mr. Gatchell: 

Q. Mr. Coomes, in your work for the Lexington Water 
Power Company, were you required to examine similar 
recordograph charts to those identified and introduced as 
Exhibits 72 and 73? 

A. I was. 

Q. Have you ever examined similar charts in other work? 

A. I have. 

Q. In your work with the Federal Power Commission 
have you made studies of charts of this nature ? 

A. I have. 

Q. For how long a period of time would you say you have 
been engaged in hydraulic engineering work of this 
character ? 

A. 20 years. 

Q. You stated initially when I asked you about your per¬ 
sonal experience with changes in stage at Fort Benton that 


i 
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you had had experience with an artificial change in the 
stage. So far, all you have given us is a recitation 
592 of what you saw and on these recordographs. Now 
do you know that the changes shown on these re¬ 
cordographs were not due to natural causes? 

A. By examination of rainfall records, and I could see 
no other reason for the uniform fluctuation, periodic fluctu¬ 
ation of the river. These charts are typical of what oc¬ 
curred below down stream power plants. They are exactly 
the same character as the chart record downstream from 
the Saluda plant of the Lexington Water Power Company 
which reflected the operations at that power plant. 

Mr. Corette: Mr. Examiner, we ask to have the answer 
stricken as not responsive to the question. The question 
was merely what examinations he had made to reach his 
conclusions. 


Trial Examiner: I think his answer is within the scope 
of the question. The objection is overruled. 


593 By Mr. Gratchell: 

Q. Have you made a study of the effects of the 
operations of Respondent’s plants? 

A. Yes, I have. 

Q. What did you do in making that study? 

A. I had charts prepared showing the relationship be¬ 
tween the- 

Q. What did you study, Mr. Coomes ? 

A. In preparing for this case, one of the first things I 
did was to study the Water Supply papers. 


A. In preparing for this case, one of the first things I 
did was to study the water supply papers for the months of 
March to November and look for fluctuations in the flow 
figures in the published records. 
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I was particularly interested in narrowing the study down 
to a period when operations of power plants might affect 
flows when the river had been used by boats. 

I also read some of the testimony in the record of the 
case Broadwater, Missouri Water Users Associa- 

594 tion, State Water Conservation Board against Mon¬ 
tana Power Company, in order to become familiar 

with operations of the Montana Power Company, as de¬ 
scribed by their engineers, in a prior case. 

As a result of statements by the Montana Power Com¬ 
pany witnesses in that case, I studied the year 1936. 

In looking through water supply papers, it was apparent 
that the year 1937 was the lowest in stream flow, and, 
therefore, periods during that year should be closely 
studied. i 

However, I did not limit my study to those two years. 
I examined the water supply paper No. 806, published by 
the Geological Survey. 

In looking over page 22 of this publication I noted that 
on the fifth of July, 1936, the Missouri River at Fort Benton, 
the river flow was 627 cubic feet per second. 

Q. 620? ' I 

A. 627. That it was considerably less on that day than 
on days preceding and subsequent-—immediately subse¬ 
quent. 

I also noted on page 23 that on the fifth of July, the flow 
at Loma was 638 cubic feet per second, whereas on the 
previous day it had been 3300, and on the subsequent day 
it was 4420. 

Q. Now, did you study stream flow at other periods in a 
similar manner? j 

A. I did. 

Q. And did you get those flow records from the 

595 U. S. Geological Survey water supply papers re¬ 
ferred to here? | 

A. I did. 

# • • * • * • # • i • 
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597 Q. Now, did you make any study of the time of the 
use of the river by boats? 

A. Yes, I did. 

Q. What did you do? 

A. I studied the flows reported for Fort Benton on dates 
when boats actually operated and arrived at Fort Benton. 
Q. That is according to previous records ? 

A. That is true. 

Mr. Gatchell: I ask that there be marked for identifica¬ 
tion four photostat pages, negative photostats, the first 
one of which has at the top, ‘‘Steamboat Arrivals at Fort 
Benton, Stream Flow and Gauge Heights. ’ 1 
Trial Examiner: It will be marked as No. 74 for iden¬ 
tification. 

• ••••••••• 

By Mr. Gatchell: 

Q. Mr. Coomes, did you prepare any tabulation of the 
dates of arrival and the stream flows? 

A. I did. 

Q. I show you Exhibit No. 74 for identification and ask 
you if that was the table which you have prepared. 

A. It is. 

Q. Now, the information shown under the column headed, 
“Date,” and “Name of Boat/’ on the first page, 

598 second page and third page, that information was 
obtained from what source? 

A. Exhibit 32-a and b in this proceeding. 

• •••••••«« 


By Mr. Gatchell: 

Q. The third column is headed, “Average Daily Dis¬ 
charge at Fort Benton, Cubic Feet Per Second.’’ From 
what source did you obtain the information shown in that 
column ? 

A. U.S.G.S. water supply paper No. 546. 
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Q. And is that true for the similar columns on pages 2 
and 3? 

A. It is. i 

Q. On page 4 of that exhibit, the first column is headed, 

14 Date of Arrival”; is that right? 

A. It is. ■ 

Q. And the second column, “Name of Boat”; and the 
third column, “Place of Arrival.” Where did you get the 
information for that? 

A. Exhibits 32-a and b. 

Q. I notice that a line has been crossed out right after 
August 9 so that the next line would read September 4; 
is that correct? 

» 

A. That is true. 

Q. The fourth column is headed, “Weather Bu- 

599 reau Gage Height at Fort Benton.” Where did you 
get that? 

A. Weather Bureau Publication for the years 1860 to 
1892, inclusive, Part IL 

Q. And the last column, “Depth of Water on Bar of Fort 
Benton. ’ ’ Where did you get that ? 

A. The Weather Bureau Publication states that the zero 
stage—that for zero stage the depth of water on the bar 
was two feet. I added two feet to column 4 gage height. 

• •••••••• • 

i 

Q. Now, in making your study, did you have some charts 
prepared to show the changes in the river stage on the 
Missouri River? 

A. I did. 

Mr. Gatchell: I ask that there be marked for iden- 

600 tification a single sheet entitled, in the lower right 
hand corner, “Upper Missouri River Stages, July 1 

to July 13, 1936.” 

Trial Examiner: It will be marked as Exhibit No. 75 
for identification. 

• • • • • • • • • • 
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Mr. Gatchell: I am handing the Company only two copies 
of this exhibit, Mr. Trial Examiner, because we have pre¬ 
viously given them one set of all of these exhibits. 

By Mr. Gatchell: 

Q. Mr. Coomes, I hand you exhibit No. 75 for identifica¬ 
tion and ask you if that was prepared under your direction. 

A. It was. 

Q. Now, I notice that the top block is entitled, “Mile 
2244.9, Morony Plant, Tail Race, Gage Heights.’’ 

Where did you get the information which you have shown 
graphically in that block? 

A. From the power plant log sheets furnished to me by 
the Montana Power Company. 

Q. For the Morony plant? 

A. Right. 

Q. For that period? 

A. Right 

Q. Was that information in graphic form in those log 
sheets, or in statistical form? 

601 A. Statistical form. 

Q. And what did you do to convert it here into 
graphic form? 

A. I had the statistics plotted. 

Q. WTiat vertical ordinate did you use ? 

A. One foot to the inch. 

Q. That is, for every one inch of change on the vertical 
scale, there was a change of one foot in the stage of the 
tail race? 

A. Yes, sir. 

Q. Is that right? 

A. Yes, sir. 

Q. Now, I take it from the chart that the dates appearing 
at the top of the page are applicable to the blocks beneath 
those dates through all five of the graphs; is that correct? 

A. That is correct. 

Q. Now, the second block is entitled, “Mile 2211.8, Fort 
Benton, U.S.G.S. Gaging Station.” What is that graph? 
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A. That is the recordograph record furnished me by the 1 
District Engineer of the U. S. Geological Survey. 

Q. What changes did you make in that graph? 

A. None whatever. j 

Q. The third block is entitled 1 * Mile 2189.4, Loma, 
U.S.G.S. Gaging Station.” What is that graph? 

A. That is the recordograph record furnished me 

602 by the District Engineer of the U. S. Geological Sur¬ 
vey for the Loma Gaging Station. 

Q. What changes did you make in copying the graph on 
this chart ? 

A. None whatever. 

Q. The fourth block is entitled, “Mile 2078.2, Zortman 
Ferry, U.S.G.S. Gaging Station.” What is that graph? 

A. That is the recordograph record furnished me by the 
District Engineer of the U. S. Geological Survey for the 
Zortman Ferry Plant. 

Q. Zortman Ferry station? 

A. Station. Gaging Station. 

Q. What changes have you made in that one in copying 
it on this chart? 

! 

A. None whatever. 

Q. The final block at the bottom of the page is entitled 
“Mile 1870.4 near Fort Peck, U.S.G.S. Gaging Station.” 
What is that graph appearing in that block? 

A. That is the recordograph record furnished me by the 
District Engineer of the U.S.G.S. 

Q. What changes have you made in that recordograph in 
copying it on this chart ? 

A. None whatever. i 

Q. Now, I notice on the tailrace gage heights, appearing 
in the upper block, under “Thursday, July 2, 1936,” 

603 a straight line and the figures, 3.1 feet; is that sup¬ 
posed to be “feet”? 

A. That is right; 3.1 feet. 

Q. What is that figure? 
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A. That is the figure appearing on the log sheet furnished 
me by the Montana Power Company for the tail race gage 
height at the Morony Power Plant. 

Q. At what time? At the time indicated? 

A. At the time indicated. 

Q. There are two similar figures in the block, “ Sunday, 
July 5, lOSS/’ one reading —0.9 and the other reading 2.3. 

What are they? 

A. They are the figures on the log sheets of the Montana 
Power Company in the times indicated for the tail race 
gage heights at the Morony Power Plant. 

Q. In the second block, for the Fort Benton Station, in 
the column “Friday, July 3, 1936,” similar figures appear 
at the top of one of the peaks, 3.06 feet; what is that? 

A. That is the gage height reading at Fort Benton for 
the time indicated. 

Q. There are similar figures in the columns headed * ‘ Sun¬ 
day, July 5,” and “Monday, July 6,” at the Fort Benton 
Station. Are they similar? 

A. They are similar. 

Q. Now, where did you get those figures? 

A. From reading the recordograph charts fur- 
604 nished by the District Engineer of the U.S.G.S. for 
the time indicated. 

Q. Now, there are, on the three graphs below the second 
block similar figures. Were they obtained in a similar 
manner to that at Fort Benton? 

A. Exactly. 

Q. I notice that the vertical scale, the vertical ordinate, 
on the blocks for Fort Benton, Loma and Zortman seem to 
go at the rate of 1 inch equals one foot; is that right? 

A. That is true. 

Q. Is that true of the graph at the bottom of the page 
for Fort Peck? 

A. It is not. 

Q. Why not? 
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A. Because the automatic recordograph record of the 
Geological Survey reports at the scale of two incli.es to the 
foot, whereas at Fort Benton, Loma and Zortman the ma¬ 
chines record the gage heights at a scale of one inch equals 
one foot. 

Q. And, as I understand it, you have made no changes 
in any of the recordographs shown on this chart. 

A. None whatever. 

Mr. Gatchell: Now, Mr. Trial Examiner, we have given 
to the Montana Power Company, not only the particular 
charts here, but also a copy of each recordograph shown on 
this chart. 

I offer Exhibit No. 75 in evidence. 

• ••••••••• 

605 Mr. Corette: Mr. Examiner, in addition to the 
general objection, we would like to add a further 

objection: That this exhibit is entirely incompetent, irrele¬ 
vant and immaterial, under the Rivers and Harbors Act of 
1899, if it is offered for that purpose, as we assume it is. 
Mr. Gatchell: That is correct, Mr. Corette. 

Mr. Corette: In that it fails to show any interference 
with actual navigation on the river at the time. 

• ••••••••• 

Trial Examiner: The Trial Examiner overrules the ob¬ 
jection and you have your automatic exception. Seventy- 
five will be received in evidence. 

• ••••••••• 

Mr. Corette: May I add one further objection 1 
Trial Examiner: You may. 

Mr. Corette: The further objection that this shows a 
condition which existed prior to the time that the Port 
Peck dam was put into operation, thereby changing 

606 the conditions on the river; and also that it shows a 
condition which existed long after the termination of 

any navigation on the river, and at a time when, according 
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to Commission’s own exhibits, the natural flow of water in 
the river was materially different from the natural flow at 
the t im e that there was navigation on the river, and as 
shown by Commission’s exhibits. 

• ••••#•••• 

Trial Examiner: The Trial Examiner thinks the last 
objection stated goes primarily to the weight given. 

Mr. Gatchell: Mr. Coomes, I neglected to ask you one 
question. 

By Mr. Gatchell: 

Q. How far below the Morony Plant is the Fort Peck 
Station, shown on Exhibit 75! 

A. 374V2 miles. 

Mr. Gatchell: That is all. 

Trial Examiner: Now, you are talking about river miles 
as shown by the U. S. Engineers! 

The Witness: River miles. 

Mr. Corette: Mr. Examiner, you said “river miles as 
shown” by what? 

Trial Examiner: U. S. Engineer, I intended to say. 

Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a single sheet entitled, “Morony Plant Generation, 
Tail Race Stage, River Stages at- Fort Benton and 
607 Loma U.S.G.S. Gaging Stations, May 7 to May 18, 
1937.” 

Trial Examiner: It will be marked as No. 76 for iden¬ 
tification. 

• ••••••••• 

By Mr. Gatchell: 

Q. I show you Exhibit No. 76 for identification and ask 
if that was prepared under your direction. 

A. It was. 

Q. Was the manner of preparation of Exhibit 76 for 
identification similar to the manner of preparation of Ex¬ 
hibit No. 75? 
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A. It was, with one exception, and that is that the gage 
heights in feet—in this exhibit the gage heights in feet are i 
all made to be comparable; that is, two inches to the foot 
of river stage. 

Q. How was that done in the translation of the recordo- 
graph record to this chart? 

A. By taking the gage heights shown on the recordograph 
records and plotting them—and reading them directly from 
the recordograph charts of Geological Survey and plotting 
them all at the same stage. 

Q. This merely places them on a uniform scale? 

A. True. 

Q. What other changes did you make in the record- 
608 ograph record? j 

A. None whatever. 

Q. Would this chart show the same changes in stage as 
are shown on the recordograph records for the stations 
indicated ? | 

A. It would. They do. 

Q. That is, Fort Benton and Loma? 

A. True. i 

Q. Then, I could look at any date and any hour on either 
the Benton or Loma gage height record as shown here and 
get exactly the same stage as is shown on the recordograph 
records for those stations? 

A. Yes. It is a matter of scaling off of this chart or scal¬ 
ing off of the recordograph record. 

Mr. Gatchell: Now, copies of those recordograph records, ■ 
Mr. Trial Examiner, were likewise furnished to the Power 
Company. 

I offer Exhibit No. 76 in evidence. 

Trial Examiner: Any objection other than the general 
objection ? 

Mr. Corette: In addition to the general objection, the 
Company makes to the introduction of Exhibit 76 all of the 
objections stated to the introduction of Exhibit 75 a few 
moments ago. And, in this connection, I would like to ask 
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Mr. Gatchell if these exhibits do go to a violation of the 
Rivers and Harbors Act of 1899, as he suggested the 

609 other day. 

Mr. Gatchell: Yes. And I don’t know whether my 
statement got in, but during your previous objection to 
Exhibit No. 75 you asked if that was so, and I said “yes.” I 
don’t know whether that statement got in. 

• ••••••••• 

Trial Examiner: Objection overruled. Just a moment 
before I receive this in evidence, I want to ask a question 
which arises as to my particular copy. It may not be on 
the others. 

Mr. Gatchell, there is some material in the center- 

Mr. Gatchell: There is something blurred, some blurred 
printing in the center, Mr. Trial Examiner, which is so 
indistinct it cannot be read, and it is no part of the exhibit. 
It is one of the things that happened in the reproduction, 
and we could not help it. 

That is at the bottom of the page, below the graphs. 

Trial Examiner: And in the middle of the page. 

Mr. Gatchell: And in the middle of the page. 

Trial Examiner: All right. Exhibit No. 76 will be re¬ 
ceived in evidence. 

• ••••••••• 

610 Mr. Gatchell: I ask that there be marked for iden¬ 
tification a single sheet entitled, ‘ ‘ Morony Plant Gen¬ 
eration, Tail Race Stage, River Stages at Fort Benton and 
Loma, U.S.G.S. Gaging Stations, June 18 to June 30,1937.” 

Trial Examiner: It will be marked as No. 77 for identi¬ 
fication. 


By Mr. Gatchell: 

Q. Mr. Coomes, was Exhibit 77 for identification pre¬ 
pared under your direction? 

A. It was. 
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Q. Was that prepared in exactly a similar manner as Ex¬ 
hibit 75 previously identified by you? 

Q. 76; I beg your pardon. 

A. Exactly the same fashion as Exhibit 76. 

Mr. Gatchell: I offer Exhibit No. 77 in evidence. 

611 Mr. Corette: Exactly the same objection, in addi¬ 
tion to the general objection, Mr. Examiner. 

#*##*••••• 

Trial Examiner: No. 77 will be received in evidence. 

Mr. Corette: May we ask Mr. Gatchell one question: 
Exhibit 77, we assume, is exactly the same as Exhibit 76, 
except for a different period of time? 

Mr. Gatchell: That is correct, yes, sir. 

Mr. Corette: And introduced for the same purpose? 

Mr. Gatchell: For the same purpose, and the same pur¬ 
pose in mind in connection with the exhibit I am now about 
to ask to have marked for identification. 

Mr. Trial Examiner, I ask that there be marked for 
identification a single sheet entitled, in the lower right hand 
corner, “Morony Plant Generation, Tail Race Stage, River 
Stages at Fort Benton, Loma and Zortman Ferry, U.S.G.S. 
Gaging Stations, July 10 to July 25, 1944.” 

Trial Examiner: It will be marked as No. 78 for 
identification. 

By Mr. Gatchell: 

612 Q. Mr. Coomes, I show you Exhibit No. 78 for 
identification and ask you if that chart was prepared 

under your direction. 

A. It was. 

Q. Was the manner of preparation of that chart similar 
to the charts 76 and 77? 

A. Yes. 
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Mr. Gatchell: I offer in evidence Exhibit No. 78. 

Trial Examiner: I would like to ask one question: This 
differs from 76 and 77 in the fact that it also includes Zort- 
man Ferry computation on the chart? 

The Witness: Yes. 

Mr. Corette: Is 78 exactly the same type of exhibit as 
77 except for a different period of time? 

The Witness: It is, sir. 

Mr. Corette: And offered again for the same purpose? 
Mr. Gatchell: For the same purpose. 

Mr. Corette: We make the same additional objections, in 
addition to the general objection. 

• •••*••••• 

Trial Examiner: It will be so noted. The objection will 
be overruled and Exhibit No. 78 is received in evidence. 

• ••••••••• 


613 Bv Mr. Gatchell: 

Q. From your study of the records depicted graph¬ 
ically on the wave charts introduced as Exhibits 75 through 
78, have you reached any conclusions as to whether the 
natural flows at Fort Benton were affected by any artificial 
manipulations upstream during the period shown on these 
exhibits ? 

This is just “yes” or “no.” 

A. Yes. 

Q. What conclusions have you reached? 

Mr. Gatchell: Mr. Corette. 

Mr. Corette: To w T hich we object, in addition to the gen¬ 
eral objection, on the ground and for the reason that no 
foundation has been laid by this witness as to what the 
natural flow was at the time of the gage readings in ex¬ 
hibits 76, 77 and 78, and exhibit 75; therefore no founda¬ 
tion has been laid for this question, and it is entirely in¬ 
competent, irrelevant and immaterial. In addition, it is also 


immaterial because all of these exhibits relate to the 1899 
Rivers and Harbors Act. 

• •••••«••• 

Mr. Corette: I think we would like to have the record 
show that our objection to this question is the gen- 

614 eral objection, plus all of the additional objections 
made to Exhibits 76, 77 and 78, plus the objection 

which we stated. 

#••••••••• 

The Witness: Examination of the wave charts, Exhibits 
75 through 78, shows that the flow of the river from Mo- 
rony downstream past Fort Benton, during the periods 
shown on those exhibits, was artificially affected by the 
regulation upstream and that the regulation occurred at the 
Morony Plant as electric energy was generated and spill¬ 
way gates opened. 

Q. Upon what do you base your opinion that the varia¬ 
tions in flow, shown on Exhibits 75 through 78, were not 
due to natural conditions? 

A. Natural flows in every stream which I have studied 
show only very gradual changes over short periods similar 
to those shown on these exhibits, and changes in flow are 
due to rainfall, drought and other natural causes. 

The magnitude of the changes due to natural causes may 
be and frequently is very much greater than the magnitude 
of changes shown on these exhibits, but in no stream would 
the changes in flow be as frequent or as regular in time as 
those changes in flow shown on these exhibits. 

615 Q. Have you noticed any official comment upon the 
cause of flow changes at Fort Benton and gages 

downstream ? 
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By Mr. Gatchell: 

Q. Can you refer us to the place where such comment 
appears ? 

• ••••••••• 

A. Water Supply Paper 806, at page 22. 

By Mr. Gatchell: 

Q. What statement is made there ? 

Mr. Corette: To which we object on the ground of the 
general objection, plus all of the additional grounds stated 
to Exhibits 75 to 78, inclusive. 

Trial Examiner: It seems to me that as it is proposed to 
put this water supply paper in evidence by reference, it is 
the best evidence itself, and it is simply a reference here. 

Mr. Gatchell: It was merely a matter of convenience, Mr. 
Trial Examiner. I recognize that the exhibit speaks for 
itself and just in order to have it in juxtaposition- 

616 Trial Examiner: Does your objection here include 
the objection that it is hearsay? 

Mr. Corette: I w T ould like to add to the objections that 
no statement contained in the water supply paper would 
be binding on the Company; but there is no objection on 
the ground that it is hearsay, or on the ground that the 
water supply paper itself is not in evidence. 

If the question is allowed, then we have no objection to 

Mr. Coomes reading the statement into the record. 

• ••••••••• 

By Mr. Gatchell: 

Q. Will you go head, Mr. Coomes, and read from 

617 page 22, Water Supply Paper 806. 

A. This refers to Missouri River at Fort Benton, 
Montana: ‘ ‘Flow partly regulated by storage and reser¬ 
voirs.” 

Q. Now, was there a similar statement with respect to the 
Loma gage? 

A. Yes. 

• • • • • • • • • • 

Q. What is the statement with respect to the Loma Gage ? 

• ••••••••• 
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Mr. Corette: We make the same objection to the reading 
of this statement that was made to the reading of a some¬ 
what similar statement for Fort Benton. 

Trial Examiner: Objection is overruled. 

• ••••••••• 

By Mr. Gatchell: 

Q. Now, will you read the statement on page 23 of Water 
Supply Paper 806, with respect to the Loma Gage. 

A. (Beading) “Power plant operations above cause con¬ 
siderable diurnal fluctuation of discharge.’’ That refers to | 
the Loma gage. i 

Mr. Gatchell: Mr. Trial Examiner, I have one more with 
respect to the Zortman Gage. 

• •••••••#• 

By Mr. Gatchell: 

619 Q. What is the statement with respect to the Zort- j 
man Gage, and where does it appear? 

A. On page 24. 

Mr. Corette: We make the same objection with respect to 
the statement regarding the Zortman Gage, as was made to 
the Loma and Fort Benton Gages. 

• • • • • * # • • • I 

The Witness: On page 24, Water Supply Paper 806, with 
reference to the Missouri River at Power Plant Ferry near 
Zortman, Montana: “Flow partly regulated by storage in 
reservoirs. Operation of power plants above station causes 
considerable fluctuation at medium and low stages.” 

By Mr. Gatchell: j 

Q. Now, did you, in your study, make an analysis of the 
reservoir operations of the nine reservoirs maintained by 
the Montana Power Company on the Missouri and Madison 
Rivers ? 

A. I did. 
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Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a single sheet entitled, in the lower right hand corner, 
“Combined Effect of Reservoir Operations on Fort Benton, 
Montana, Gage, May 19 to May 28, 1937.” 

Trial Examiner: It will be marked as No. 79 for iden¬ 
tification. 

• ••••••••• 

620 By Mr. Gatchell: 

Q. Mr. Coomes, I show yon Exhibit No. 79 for 
identification and ask you if that was prepared under your 
direction. 

A. It was. 

Q. I notice on that chart three blocks, the lower one of 
which is entitled, “Storage and Depletion of Reservoirs,” 
and all of the blocks are divided into similar vertical sec¬ 
tions which appear to go from the lowest block under cer¬ 
tain dates in Mav; is that correct? 

A. That is correct. 

Q. Are the same dates applicable to the blocks above the 
lowest one? 

A. Yes, sir. 

Q. I notice that on the lefthand side of the first block in 
the lowest box, there is the date May 14, Hebgen. 

What does that graph show with respect to Hebgen ? 

• ••••••••• 

621 A. The release of water from the Hebgen Reser¬ 
voir on the 14th of May. 

Q. The release or storage? 

A. The storage. 

Q. There is a center line in that box reading “zero.” 
Below that center line is the figure on the lefthand side of 
the box —1,000. What does that mean 
A. That is depletion of the reservoir in day second feet. 

Q. In day second feet? 

A. Yes. 

Q. Above the zero mark there are two figures, one at 
1,000 and one at 2,000. What are they ? 
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A. That is the storage increase in day second feet. 

Q. By that do I understand you to mean- 

Trial Examiner: Those figures aren’t actually storage, 
are they? They are simply the scale. 

The Witness: Scale; that was the scale. 

By Mr. Gatchell: 

Q. Now, with respect to the Hebgen storage indicated on 
May 14, just by way of illustration, what is the graph de¬ 
signed to show? 

A. That approximately a thousand day second feet 
622 of natural stream flow was taken into storage at the 
Hebgen Reservoir and withheld from the Missouri 
River downstream from the Hebgen Reservoir on the 14th 
of May. 

Q. Where did you get that figure ? 

A. From the log sheets. It is a computation from the 
log sheets of the Montana Power Company. 

Q. Why do you say it is a computation? 

A. The Montana Power Company log sheets show the 
inflow and the outflow for that day, and this is the differ¬ 
ence. This figure is the difference. 

Q. Is that same method the method followed in depicting 
the changes in storage or depletion of the reservoirs shown 
to the right of the Hebgen block to which I just directed 
vour attention? 

A. Exactly the same method. 

Q. Now, in the upper portion of the first block, in the 
lower box, appear the figures: Net 1979 dsf. 

What is that figure? 

A. That is the net withholding of water from the Mis¬ 
souri River at all of the reservoirs. That figure is day ! 
second feet. 

Q. That is, you have taken into account the storage and 
the depletion at the reservoirs shown? 

A. Right. 

Q. And this is the net result? 



356 


623 A. That is the net result. 

Q. May I ask why you do not use May 14 for all 
of the reservoirs in that first block? 

A. Because it takes time for water to travel between 
reservoirs. 

Q. Is that what has been referred to here as the time lag? 

A. It is. 

Q. Now, in the middle box, there is a heading “Mile 
2211.8 Fort Benton U.S.G.S. Gaging Station.” 

What is the line designated as Line 2 in that box? 

A. Line 2 represents the average daily discharge at 
U.S.G.S. Gaging Station, Fort Benton, obtained from 
U.S.G.S. Water Supply Paper No. 826. 

Q. That I take it to be what was actually in the river at 
the time? 

A. That is true. 

Q. Now, the figure above, the left hand block, in the mid¬ 
dle box is 4890 cfs. 

What is that figure? 

A. That is the cfs flow recorded in Water Supply Paper 
826 for May 19,1937. 

Q. I notice you used May 19, whereas the Hebgen was 
May 14. 

Why is that? 

624 A. It takes time for the water to travel down¬ 
stream. 

Q. And the dates under the respective blocks in the mid¬ 
dle box are the dates when those flows were reported by the 
U.S.G.S. at Fort- Bnton; is that right? 

A. Yes. 

Q. Now, above that solid line is a dash line designated 
figure 3 in the center of the page. 

What is that line? 

A. That is the natural average daily flow at Ft. Benton 
obtained by adding the change in net daily storage for all 
plants to the average daily discharge at U.S.G.S. Gage at 
Fort Benton, taking into account time lag. 
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Q. And your changes in net daily storage of all plants 
are the changes shown in the lowest box ? 

A. Yes. 

Q. In other words, if we add to the figure 4890 efs, ap¬ 
pearing over the solid line in the left hand block of the 
middle box, the net day second foot change contained in the 
block below that, of 1979, we should get 6869 cfs; is that 
right ? 

A. That is right. 

Q. Have you done that throughout the middle block? 

A. I have. 

Q. In the top box on this chart, I notice a solid line for 
each day across the lower portion of that box. 

625 What is that? It is designated as 4-A. 

Trial Examiner: You are now referring to straight 
solid line? 

Mr. Gatchell: I am. The straight solid line. 

A. That is the gage height at Fort Benton, corresponding 
to the average daily discharge curve 2 on this exhibit, 
obtained from rating table of the U. S. Geological Survey 
Water Supply Paper 826. 

By Mr. Gatchell: 

Q. What is the solid curved line designated as line 4? 

A. That is the actual U. S. Geological Survey recordo^ 
graph chart record for Fort Benton gage. 

Q. On the days- 

A. On the days in question. 

Q. In question. 

Trial Examiner: May I interrupt for one moment ? 

Is that actual or is that plotted? I notice this appears 

to be a two-inch vertical scale here. Maybe I am wrong. 

It looks to be two inches to the foot. That’s whv I won- 

* 

dered if that was not plotted rather than actual. 

The Witness: May I have the recordograph record which 
we furnished the Power Company. 

#••••#•••• 
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626 Bv Mr. Gatchell: 

Q. Would the gage heights in the upper box cor¬ 
respond to the gage heights on the recordograph? 

A. They would. 

Q. In either event ? 

A. In either event. 

Q. Whether the scale is one inch to a foot or two inches 
to a foot? 

A. That is true. 

* 

• • • • • • • • • • 

By Mr. Gatchell: 

Q. Above the straight solid line on each day in the top 
box, Mr. Coomes, I notice figures, and the first one 

627 on the left hand side is 1.89. 

What is that? 

A. That is the gage height at Fort Benton, corresponding 
to average daily discharge as obtained- 

Q. I had asked you that question, hadn’t I? You have 
already given that to us. 

Above the two solid lines is a dash line in the upper box, 
entitled, “No. 5.” 

What is that? 

A. That is the gage heights of the natural average daily 
flow at Fort Benton, obtained by converting the cubic feet 
per second in Curve 3 into gage heights, into feet. 

Q. In other words, if I look at the figure 6869 in the 
left hand block of the middle box and consult the rating 
table for the Fort Benton gage as that appears in Water 
Supply Paper 826, I should get a stage of 2.56 for that 
•flow? 

A. That is true. 

Q. Now, is that true of all of the dash lines for each of 
the days in the top box? 

A. That is true. 

Mr. Gatchell: I believe I have covered every line on 
there. 
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I offer Exhibit No. 79 in evidence. And, Mr. Corette, it is 
offered for the same purpose as Exhibits 75 to 78, inclusive. 

Mr. Corette: The Company objects to the offer of 
628 Exhibit No. 79 in evidence on all of the grounds 
and for all of the reasons contained in the objections 
to Exhibits Nos. 75 to 78, inclusive, plus the general objec¬ 
tion and plus the additional objection that there has been 
absolutely no foundation laid in the testimony of this wit¬ 
ness or in the record so far for any relationship between 
the lower part of this chart, “Storage and Depletion of 
Reservoirs, ” and the two upper portions of this chart, and 
in order to show that absence of foundation, I would like 
to have permission to examine the witness on the question 
of foundation. 

Trial Examiner: All right. 

• ••••••#•• 

630 Voir Dire Examination 

By Mr. Corette: 

Q. Do you have in front of you Exhibit 79? 

A. I do. 

Q. How do you determine the amount of time that would 
be required for the w r ater changes put in storage at Hebgen 
on the 14th of May as shown on the left hand side of the 
lower block near the left hand corner of the page? How 
do you determine the time at which the storage of that 
amount of w’ater at Hebgen will be reflected in the Fort 
Benton ditch? 

A. That is the time lag which the Montana Power Com¬ 
pany witnesses used in the Broadwater case. 

Q. By that do you mean that it takes water from 

631 the 14th to the 19th of May to go from Hebgen to 
Morony; is that w’hat you have in mind? 

A. That is the testimony of the Montana Power Com¬ 
pany witnesses in the Broadwater case. 
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Q. I am asking you if that is what you have in mind, that 
it takes water from the 14th to the 19th to go from Hebgen 
to Morony. 

A. That is the lag in flow- 

Trial Examiner: Talking about Hebgen and Morony? 

Mr. Corette: Yes. 

j 

The Witness: Yes. That is the time lag, the lag in the 
flow of that water, as testified to by the Montana Power 
Company witnesses. 

Trial Examiner: I thought we were talking about Mo¬ 
rony to Fort Benton, or from Hebgen to Fort Benton. 

By Mr. Corette: 

Q. Now, time lag and rate of flow or speed of flow, do 
they mean the same thing? 

A. Speed of flow—rate is—Time lag is hours, hours lag. 
Bate or speed of flow would be in miles per hour. 

Q. Let me now refer to the middle section in the lower 
column on Exhibit 79, where the Hauser Lake develop¬ 
ment, which is designated by the arrow and a short circle 

with 1-A in the circle- 

A. Yes. 

632 Q. Where water was apparently taken out of stor¬ 
age at the Hauser development. 

Do I understand from what you have said that that water, 
which was taken out of storage from the Hauser Lake De¬ 
velopment, would be reflected on the Fort Benton gage on 
the 23rd of May if it was taken out of the Hauser storage 
on the 21st of May? 

A. The lag in time between Hauser and Morony plants 
on the 21st of May, that lag is the difference between 21st 
and 23rd at Morony. 

Q. By that you mean that if that amount of water was 
taken out of storage at Hauser on the 21st of May that it 
would reach Morony on the 23rd of May; is that right? 
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A. There is no difference—I haven’t followed through, 
routed the water through in any different fashion than 
water was routed down the river by the Montana Power 
Company engineers. I have followed them exactly. There 
are no computations or independent estimates whatsoever. 
I was careful to do that because I didn’t want to get into a 
lot of detailed calculations. It can be done. 

• ••••••••• 

633 By Mr. Corette: 

Q. Do you mean by this exhibit, Mr. Coomes, referring 
to the block to which I have called your attention, that if 
the amount of water shown in that block was released from 
the Hauser Reservoir on the 21st day of May, that that 
release would affect the flow at the Morony plant on the 
23rd day of May? 

Mr. Gatchell: That’s right. 

634 A. Yes, according to the water flow records, your 
log sheets and the testimony of your own engineers. 

• •••••##•• 

By Mr. Corette: 

Q. Is the answer “yes”? 

A. The effect shows up there. 

Q. On that day? 

A. I might say, yesterday in answer to one of your ques¬ 
tions I said we couldn’t trace each drop of water, but one 
drop comes in here, another drop goes out there; it is the 
effect of each drop. We can’t trace it, one being red, one 
green, one white, one blue, and see them come out in that 
fashion. 

Q. Would the effect be reflected at Morony in the two- 
dav period? 
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A. Yes, that is true, the effect is reflected there in that 
many days later. 

Q. And would the effect be reflected at the Fort Benton 
gage in the same two-day period ? 

A. It takes less than half a day for the water to travel 
from Morony to Fort Benton. The effect, for example, of 
water between the morning hours of Thursday would 

635 show during the hours of Thursday afternoon, and 
the afternoon hours Thursday would show on the 

morning, the following morning, and the evening hours 
correspondingly. You would have less than half day’s 
effects. 

Q. Difference between Morony and Fort Benton? 

A. Yes, that’s right. 

Q. Now, I want you to refer to the third column from the 
left hand side, from the bottom of the page, where on May 
19 you show a considerable amount of storage at the 
Hauser Reservoir. 

A. On May 19? Will you repeat the question? 
(Question read.) 

A. Yes. 

Bv Mr. Corette: 

Q. Now, would the fact that the amount of water shown 
at this point was stored at the Hauser Lake Reservoir on 
that day be reflected at Morony on the 21st, or two days 
later ? 

A. The effect, yes. 

Q. And would the effect also appear on the Fort Benton 
gage on the 21st? 

A. Yes. 

Q. In other words, I understand that the same, w’hat you 
apparently call, time lag exists whether water is released 
or whether water is held back. 

A. The effects, yes, are the same. 

636 Q. And to the same extent? 

A. Yes, to the same extent. 
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Trial Examiner: I would like to ask one question for my 
own satisfaction. 

Does the amount of water that is going down at high 
stream flows—that is, abnormally high stream flows— 
would the rate of flow be increased so as to decrease the 
time lag between the points, or would it work the other way? 

The Witness: No, the higher the amount of flow, the 
faster it would go, and the time lag would be much less than 
on lower flows. This time lag of five days from Hebgen 
down to Morony is a rate which is used by the Montana 
Power Company in all of their water flow computations. 

I haven’t made any independent computations. 

Trial Examiner: I see. 

The Witness: So that the same rate prevails in all of 
their records. They make no distinction in their records; 
they make no distinction between higher flows and lower 
flows. They utilized this five-day time lag and so testified 
in the other case. 

Trial Examiner: Would that be a matter influenced tem¬ 
porarily by local variations, or would that show an effect 
more with variations on a day to day basis? 

The Witness: Oh, no, it shows up more on longer periods 
than a day, but it is a general movement of water. 
637 They have to keep track of their water for power 
output and they route their water right out of the ' 
dispatching office there at Butte, and they call up the Heb¬ 
gen Reservoir, the operator up there, and tell him when to 
open the gates and release water which is needed for power 
downstream. 

Trial Examiner: I was not going into that so much. 
What I had in mind: We see here daily variations of stage 
of 1.89,1.81,1.S8,1.81,1.74,1.81. The variations of stage on 
a daily basis seems to run for this period from a high of 
2.05 at Fort Benton on May 26 down to a low of 1.74 on 
May 23. Would such a variation, in your estimation, make 
any material difference on the rate of flow or the speed of 
flow and the time lag? 
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The Witness: Such a variation between 1.74 and 2.05? 
No, that would be very little. It would take quite a bit 
more; I would say two or three feet before the time lag 
would be affected very radically. Any difference here from 
1.74 to 2.05 is a differential in flow which wouldn’t change 
the velocity of water down the river very much. 

Trial Examiner: Thank you. 

By Mr. Corette: 

Q. Does it follow from that answer, Mr. Coomes, that if 
you are releasing a large amount of water down the river, 
that it flows faster than if you are releasing a small amount 
of water down the river? 

638 A. In the natural river channel, the larger amounts 
of water move at a faster rate than the smaller 
amounts of water, in the natural river channel. As soon as 
it hits the reservoir, the effect is immediately transmitted. 

Q. Does it not follow then that if a large amount of water 
is released from Hebgen, its effect lower down will be 
reflected faster than if a small amount of water is released 
from Hebgen? 

A. It is the rate water travels we were talking about. 
You have to take into account the time as well as the amount 
you are talking about. 

Q. That is what I have in mind. If 2,000 second feet of 
water, or if water is released from Hebgen at the rate of 
2,000 second feet, will not the effect of that release be pres¬ 
ent at Madison faster than the effect would be of releasing 
onlv 500 second feet? 

s' 

A. In a natural river channel it would be; 2,000 second 
feet would arrive at the Madison River Reservoir a little 
sooner than the 500 second feet. 

Q. That is, the larger volume of water causes the rate of 
flow to be faster than a small amount of water. 

A. There is a small difference in velocity due to the 
increase in flow. 





I 
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Q. Now, I would like to show you Commission’s Exhibit 
No. 75 and to refer you first to the top column of this 

639 exhibit which shows that approximately at 1 a.m., 
or shortly after midnight, on Saturday, July 4, 1936, 

the flow of water by the Morony plant was reduced to 
approximately zero. 

I then ask you if you will look at the second column on 
the exhibit where that reduction in wmter as reflected in the 
Fort Benton gage, and I will ask you if it did not take until 
sometime near the middle of the day on Sunday, July 5, 
before the total effect of that reduction in flow was apparent | 
at the Fort Benton gage. 

A. You say sometime at noon? 

Q. I said approximately the middle of the day. I was i 
just scaling between these two lines, that it is approximately 
at the middle. 

A. Will you repeat the question? 

Mr. Corette: Will you read the question? 

(Question read.) 

A. I don’t read this chart in that fashion. I would say 
I can pick eight o ’clock in the morning time and trace it to ! 
Fort Benton. 

, i 

Q. Well, you read it the way you read it, Mr. Coomes, 
and tell us how long a period of time elapsed from the time 
that the flow of water past the Morony plant was reduced 
approximately to gage elevation zero, how long a time 
elapsed until the effect of that reduction of water was com¬ 
plete at the Morony gage, until you got the complete 
effect. 

i 

640 Mr. Chase: At the what gage? 

Mr. Corette: At the Fort Benton gage. 

A. No. I see the trouble. You are not taking into ac¬ 
count channel storage of this water. 

Q. Well, you just answer the question. How long a 
time elapsed before the effect of that reduction was com¬ 
plete at the Morony gage? j 
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Mr. Gatchell: At the Benton gage. 

Mr. Corette: At the Benton gage. Pardon me. 

A. Well, you are talking now about the water in the chan¬ 
nel between Morony and Benton which has been there all 
the time, even before the shut-down at Morony. That water 
was in the channel and there is no relation between that 
and the reduction or shut-down at Morony. 

Q. Mr. Coomes, you can explain your answer all you 
want after you answer my question, but I want to get the 
number of hours that expired from the time the flow past 
Morony was reduced to practically zero until that reduction 
was fully reflected on the Fort Benton gage; just the num¬ 
ber of hours. 

A. Well, all of the water in the channel, in the river 
channel- 

Mr. Corette: I think, Mr. Examiner, we are entitled to 
an answer. 

The Witness: The question is impossible of an answer 
from a technical witness in this fashion. 

641 Trial Examiner: Well, just what do you mean by 
‘‘the full relationship”? Do you understand what 
is meant by the ‘ ‘ full reduction ’ ’ ? 

The Witness: The full reduction includes not only the 
water coming out of the power plant, but the water that 
had been all of the time in the channel between Morony 
and Fort Benton. In other words, there is a channel nor¬ 
mally carrying water, and when the power plant shuts down 
for this duration, 36 hours, that channel empties not only 
water coming out of Morony plant, but it sort of empties the 
water out of the channel in the river. It is just the same 
sort of thing as dead storage in the reservoir at the power 
plant. 

Trial Examiner: Let’s get back and get an answer to 
Counsel’s question. 

I think perhaps you made some explanation as you went 
along here, but—Well, the witness has said that he can’t 
answer the question directly. 
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Mr. Corette: The exhibit shows that he can, Mr. Ex¬ 
aminer. He prepared it and he has the hours on here. 

The Witness: I didn’t testify to that feature on direct, 
your Honor. 

Mr. Gatchell: If all you are seeking is time lag, you could 
certainly get time lag with a simple question. 

Trial Examiner: The question I have in mind is the term 
“fully reflected.” I don’t know whether I under- 

642 stand what Counsel means by it. 

Mr. Corette: I mean by “fully reflected,” when 
the effect of the reduction in water is complete, when it 
reaches its lowest stage. 

Trial Examiner: When it reaches its lowest stage. Is 
that what you have in mind? 

Mr. Corette: Yes. 

Trial Examiner: I think the witness can answer that 
question. 

The Witness: The water reaches its lowest stage at the 
tail race of the Morony Power Plant approximately 6 a.m.— 
approximately 12:30 a.m., July 4; and the water reached its 
lowest stage at the Fort Benton gaging station approxi¬ 
mately 9 o’clock in the morning on July 5,1936. 

• • • • • i • # • • 

643 Trial Examiner: Nine the next dav. It seems to 
me that would be about 32Vo hours. 

Mr. Corette: All right; 32y 2 hours. 

By Mr. Corette: 

Q. Now, Mr. Coomes, when the water flow was increased 
again past the Morony Development; I will ask you, can 
you tell us at what time the water flow was again increased 
past the Morony Development. 

A. At approximately 6 a.m. on the 5th of July, 1936. 

Q. And when was that increase reflected; at what time 
was that increase reflected at the Fort Benton gage? 

A. Approximately 9 p.m. on July 5, 1936. 
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Mr. Gatchell: Are those two hour intervals at the top? 
The Witness: Two hours. 

Mr. Gatchell: What did you give as the time at Fort 
Benton ? 

The Witness: Fort Benton, approximately 9 p.m. 

Mr. Corette: Mr. Examiner, let the record show that we 
now have on the Exhibit 75 a straight line in*order that we 
mav more accuratelv determine the time at which the flow 
past the Moronv plant was increased. 

Mr. Gatchell: That, Mr. Trial Examiner, is not quite 
true. The straight line is on the copy of the exhibit before 
the witness, not the official copy. 

Trial Examiner: This is simply a paper being used as a 
straight edge. If Counsel will get up here he can see it. 

• •••#••••• 

644 The Witness: About 7 a.m. on the morning of 
July 5, 1936. 

Bv Mr. Corette: 

Q. The flow was increased past the Morony plant? 

A. Yes. 

Q. At 7 a.m.? 

A. That’s right. 

Q. And when did the increase start to be reflected at the 
Fort Benton Gage ? 

A. About 9:30 p.m. on Sunday, July 5, 1936. 

Mr. Corette: May I refer to the record to see at what 
hour he said the flow was increased at the Morony Plant? 
Was it 7 a.m. or 9 a.m.? 

(Record read.) 

Mr. Corette: The difference between 7 a.m. and 9 p.m. 
would be 16 hours, Mr. Coomes? 

• ••••••••• 

645 The Witness: Fourteen hours. 

Mr. Corette: That is all. Am through with the 
questions. I am prepared to state my objections. 
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Mr. Gatchell: Before the objections are stated, may I ask 
the witness a couple of qualifying questions. 

Trial Examiner: Go ahead. 

By Mr. Gatchell: 

Q. Mr. Coomes, at what hour on what day was the effect 
of the shut-down of the Morony Plant first apparent in a 
manner comparable to that shown on the upper graph for 
the tail race of the Morony Plant? 

A. This is on Exhibit- 

Q. Oh, you don’t have it 

Mr. Gatchell: I am showing the witness Exhibit 75. 

By Mr. Gatchell: 

Q. Mr. Corette asked you for the time when the effect of 
the Morony shut-down -was fully complete, or something 
like that. 

Now, I would like to know when the effect of the shut¬ 
down of the Morony Plant was observable at Fort Benton 
in a manner similar to that at which it was observable at 
the Morony plant. 

A. The shut-down occuring at 1:30 p.m., July 3 starts 
to be reflected at Fort Benton first at about 3 in the morning 
on July 4. 

Q. All right. Now, follow that through, just the 
646- beginning of the shut-down, and following that 
647 through; you gave him the time of 12:30 a.m. 

A. 11:30. 

Q. You gave him the time of 12:30 a.m. on the 4th as the 
time when that shut-down became effective at Moronv. 

m 

What is the comparable period at Fort Benton? 

You have given us the time when the shut-down started 
in both places. Now, 'when was it effective in a comparable 
manner to that w’hich would correspond to the 12:30 time 
at Morony which you gave to Mr. Corette? 

A. I would say around 8 o’clock in the morning. 

Q. Of what morning? 






370 


A. 8 o’clock in the morning on July 4, 1936. 

Q. Now, the time lag- 

Mr. Corette: Just a moment, Mr. Examiner. If I see the 
point at which the witness was pointing, he was not point¬ 
ing to the point at which the extent of the shut-down was 
reflected, if I understood the question. I consequently ask 
that the answer be stricken as not responsive. That is the 
only objection I have to it. 

Mr. Gatchell: I want it responsive, and I think it is pre¬ 
cisely responsive. 

Trial Examiner: The question will be read. 

(Record read.) 

The Witness: That is correct. 

648 Mr. Gatchell: It seems to me to be distinctly 
responsive. 

Mr. Corette: I call the Examiner’s attention to the place 
at which the witness was pointing on the map that the shut 
down at 12:30 a.m. on Saturday, July 4 was complete at 
the Morony Plant, and certainly it was not complete accord¬ 
ing to the exhibit. 

Trial Examiner: I think the exhibit will speak for itself. 
The witness has stated his conclusion from the exhibit as 
to when it would be apparent. 

Mr. Corette: Then I ask that the witness mark on the 
exhibit the point from which he draws his conclusion, so the 
record will show. 

Mr. Gatchell: Mr. Trial Examiner, Mr. Corette insists 
on putting into his question what he wants as to the com¬ 
plete shut-down, which he is entitled to do, and he has the 
answer to his question. The witness has answered exactly 
the question which I asked him, and which relates more 
directly to the question here. 

Mr. Corette: I ask that the witness mark on the map the 
points to which he referred. That will show whether he 
answered the question. 

Mr. Gatchell: May the witness be handed the official 
exhibit. 
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Trial Examiner: That mark should be made by stipula¬ 
tion of Counsel and made on the official exhibit. 

649 Mr. Corette: Who has the official exhibit, the 
reporter ? 

Mr. Gatchell: I have no objection to his marking on there 
the points that he has used for the 12:30 time and the 8 
a.m. time, nor the other two periods, 11:30, when the shut¬ 
down started at Morony and—I forget the other. 

Trial Examiner: Well, I suggest that the markings be 
worked out later, after the transcript page is known. You 
may mark it here that we may have a recollection of it, but 
I would suggest if this is going to be placed on the exhibit, 
it should be placed on it with pen later with a reference to 
the page of both questions and answers. 

Mr. Gatchell: Well, I think it would be perfectly appro¬ 
priate, and if Mr. Corette wants it, it certainly is agreeable 
to me for the witness to now place in ink- 

Trial Examiner: With the understanding that later a 
circled marking showing the transcript page at which the 
question and answer appears to be placed on there. 

Mr. Gatchell: Mr. Trial Examiner, I certainly do not 
offer any objection to that. 

Trial Examiner: The only thing, this marking without 
that explanation will make it rather hard to follow in a 
later study of the exhibit. 

Mr. Gatchell: I understand, but as the markings are 
placed there, there should be a statement by the witness as 
to what marking he is putting on, so that mark “a” 

650 in the handwriting of the witness may be known as 

the time when the shut-down started- 

Trial Examiner: I think that is very well taken, Mr. 
Gatchell. What I had in mind was that in addition to the 
showing in the transcript, there should be a reference on 
the exhibit to the transcript page. 

Mr. Gatchell: And I will see that that reference is put 
on there, Mr. Trial Examiner, as it should be. 

Trial Examiner: I think there will be no objection. 
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By Mr. Gatchell: 

Q. Will you put on there as a mark, designated mark 
* ‘a”, the point at which, in your opinion, the shut-down at 
Morony started. 

A. This is the tail race gage at Morony I am putting 
down. 

Q. And what is the date and hour at which that mark 
appears ? 

A. Putting down “a”; that is about 11 p.m. on July 3, 
1936. 

Q. Now, mark “b”, will you put down the time at which 
the shut-down at Morony became effective. I did not say 
‘ ‘ completely ’ ’ effective. 

651 A. At Fort Benton? 

Q. At Morony. 

A. That is approximately 1 a.m. on Saturday, July 4, 
1936. 

Q. Now, will you put down as mark “c” the time at which 
the rate of flow past the Morony Power Plant was increased, 
right after the shut-down, as it started to increase. 

Mr. Gatchell: That is all right ? 

Mr. Corette: Yes. 

Trial Examiner: Now, you have a small jump up there; 
I don’t know whether Counsel wants to show that. 

Mr. Gatchell: I will cover that. I had overlooked it 
without having a map before me. I will cover that. 

By Mr. Gatchell: 

Q. What time have you selected, Mr. Coomes? 

A. That is approximately 6 a.m. on Sunday, July 5,1936. 

Q. In the middle of that shut-down there is a jump of a 
very short duration. Have you used that or have you 
ignored it? 

A. Ignored it. 

Mr. Gatchell: Are those all the marks you want on Mo¬ 
rony, Mr. Corette? 
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Mr. Corette: All on Moro v ny, but comparable marks at 
Fort Benton. 

652 By Mr. Gatchell: 

Q. Will you mark as mark “d” the time at which 
the start of the shut-down at Morony is first observable on 
the gage at Fort Benton? 

A. That is at approximately 4 a.m., July 4,1936. 

Q. Is that corresponding to the time indicated by your 
mark designated “a”? 

A. Yes, “d” and “a” correspond. 

Q. Now, will you put down a number that corresponds i 
to your mark ‘ 4 b ”, which, as I understand it, would be when 
the shut-down at Morony is comparably affected and ob¬ 
servable at Fort Benton. 

Mr. Corette: Just a moment. Mr. Gatchell, I ask you to 
come here and see where he is placing this mark. You have 
asked for a mark comparable to the mark “b”. 

Mr. Gatchell: That’s right I want him to designate it 
as mark “e”. 

The Witness: “e.” 1 j 

* i 

By Mr. Gatchell: i 

Q. Now, will you place a mark comparable to mark “c”, 
which would be the time when the increase in discharge past 
the Morony Power Plant becomes effective at Fort Benton. 

A. What am I going to designate it? 

Q. That would be “f”. 

A. “f”; that is on the Fort Benton? 

653 Q. Fort Benton. 

A. On the Fort Benton. “F” corresponds with 
“c.” I 

Q. And what is the hour and the day? 

A. That is approximately 10—approximately 9 p.m. on 
Sunday, July 5,1936. 

Q. Now, there are two other times v regarding which Mr. 

Corette asked you. Would you mark as letter “m”—as in 

o 
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man—the time at which the shut-down at Morony was fully 
effective at Morony, and give the hour and the day. 

A. Approximately 12:30 a.m. on Saturday, July 4, 1936. 
“m” and “b” correspond. 

Q. That is all right. Put “m” under “b”. 

Mr. Corette: He has put it over “b”. 

The Witness: In time that corresponds. 

Bv Mr. Gatchell: 

•> 

Q. Will you put on the Fort Benton graph a mark- 

Mr. Gatchell: What would be suitable for that? 

Trial Examiner: Why not use “n”, since you used “m”. 

• ••••••••• 

Bv Mr. Gatchell: 

* 

Q. The time at which the shut down at Morony became 
fully effective at Fort Benton, and give the time when you 
are putting down. 

A. Approximately 10 a.m. on Sunday, July 5,1936. 
654 And by way of explanation, and I think a technical 
explanation is due, the difference between “e” and 
“n” in time is the time it takes to take the channel storage 
out of the river between Morony and Fort Benton. 

By Mr. Gatchell: 

Q. Now, Mr. Coomes, in preparing your exhibit marked 
79 for identification, you have used a five-day time lag 
between Hebgen and Morony and have assumed that the 
water would reach Fort Benton on the same day as Morony, 
or the effect of the storage or release from storage at Heb¬ 
gen would be approximately five days down the stream. 

A. That’s right. 

Q. Is that time lag intended to be precise, approximate, 
or something else? 

A. Oh, no, it is entirely approximate. 

Q. If there is a variation of a few hours one way or the 
other in the effects being observed at Benton, would it make 
any difference on your chart ? 
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A. Oh, no, not at all. I can explain that by going to the 
top of Exhibit 79, top box. For example, in the 5-A figures 
of .67 for May 19 and .75 for May 20 and .72 for May 21; 
those could well be on fluctuation of time lag, .70 for May 
19 and .71 for May 20 or .70 for May 21. You would have 
to take that into account. These are average figures. That 
is what I am trying to point out. These are average 

655 flows for a day, but if you take part of the water out 
for one day and you put it into another day, it 

merely changes it a few hundredths of a foot. 

Trial Examiner: Wouldn’t your explanation be more ap¬ 
plicable to the upper line of figures? 

The Witness: Yes. 

Trial Examiner: Your explanation applies to gage 
heights ? 

The Witness: Yes. 

Mr. Gatchell: That is what I was about to correct, Mr. 
Trial Examiner. 

By Mr. Gatchell: 

Q. The figures you have used are not on the bottom 
straight line, but are between the bottom straight line and 
the upper dash line ? 

A. That’s right. 

Q. And they are printed vertically? 

A. Yesx 

Q. Rather than horizontally? 

A. Yes, sir. 

Mr. Gatchell: Mr. Corette, I have no further questions. 
Mr. Corette: I have just one further question. 

By Mr. Corette: 

Q. Mr. Coomes, does not what you have just said, when 
applied to the distance from Hebgen Reservoir to Fort 
Benton, lead to the conclusion that it is not possible to 

656 determine your line 5, the natural average daily flow 
at Fort Benton as precisely as on any one particular 

day? 


i 
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A. No, I wouldn’t answer that in that fashion. Any 
changes in time lag might make, as I said before—May 21 
could well become, instead of 2.6, 2.62, and May 22 could 
well become 2.76 instead of 2.8, something like that. But we 
are here dealing with large differentials and no considera¬ 
tion in any way of time lags vrould affect—would cause such 
large differentials. 

Q. Mr. Coomes, you don’t have in mind that you can 
determine with accuracy down to a day that the storage of 
a thousand feet at Hebgen on the 14fh day of May would 
be reflected at the Fort Benton gage exactly on the 19th 
of May. 

A. The exact block of 1,000 second feet? 

Q. No, that the effect would reach Fort Benton on ex¬ 
actly that day. 

A. Water released at Hebgen Reservoir, moving down 
stream, used at the power plants down stream from Hebgen 
would pass Fort Benton approximately five days after, if 
the water were routed in the fashion that the Montana 
Power Company states it operates its power plants, as re¬ 
flected in the Securities Exchange Commission exhibit in 
this case and shown on the graphs in the Power System 
statements of the Montana Power Company for the years 
1934, 1935 and 1936. 

Mr. Corette: Now, Mr. Examiner, I ask that he 
657 answer the question, please. 

Trial Examiner: I didn’t get your statement. 

Mr. Corette: I ask that he answer the question that was 
asked. 

Mr. Gatchell: I thought he did. 

Trial Examiner: I believe it was in reverse. That is, 
I think he answered as to the effect of water released, where¬ 
as the question was as to the effect of water stored. I 
don’t know whether this was the answer. It may be the 
same in relation to it, but I suggest the witness answer it 
as related to water taken out of storage at the Hebgen 
Reservoir, which is the opposite. 
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The Witness: The opposite is true. The effect is the 
same. Whether released or stored, the effect is the same. 

Trial Examiner: Does that answer your question? 

Mr. Corette: Well, I assume it does; that he is trying to 
tell us now that- the storage of 1,000 second feet at Hebgen 
would be reflected exactly five days later at Fort Benton. 

Trial Examiner: I think he used the term “approxi¬ 
mately. ’ ’ 

Mr. Corette: Approximately five days later. 

By Mr. Corette: 

Q. Is that on the assumption, Mr. Coomes, that there is 
no other storage which takes place then between the two 
points ? 

A. Yes, that is on the assumption that the reservoirs of 
the Montana Power Company are operated in a rea- 
658 sonable fashion to obtain the maximum amount of 
energy out of the water, that is, by not reducing the 
head at downstream plants, but by releasing any flow from 
the upstream reservoirs and using it through the maximum 
head available. 

Q. Mr. Coomes, have you made any studies of your own 
on this stretch of river from Hebgen to Morony, which is 
several hundred miles in length, as to how long it takes 
water to pass down the stream? 

A. I saw no reason to make any changes from—make any 
changes by computations or studies from what the Mon¬ 
tana Power Company had used in the Broadwater case. I 
accepted them as reasonable, and I believe our exhibit 
here- 

4J. The answer is, then, Mr. Coomes, you have made no 
studies of your own? 

A. I made a few check computations to see that I was 
in the right horse pasture. Yes, I did. 

Q. What were those studies? 

A. Well, I obtained the velocity of water between power 
plants based on the accepted hydraulic formulas. 

Q. Where, Mr. Coomes? 
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A. Between all of them. 

Q. Between all of them? 

A. Yes. 

Q. What velocities did you find to exist between Hebgen 
and Madison? 

659 Mr. Gatchell: Did you use those ? 

The Witness: I didn’t use them. No, I used the 
Power Company’s, Montana Power Company’s time lag in 
all my testimony. 

By Mr. Corette: 

Q. I see. You didn’t base any of the figures contained in 
Exhibit 79 then on your own study? 

A. None whatsoever. It is entirely from the figures pre¬ 
sented by the Company. 

Mr. Corette: Mr. Examiner, we now renew the objection 
on all of the grounds previously stated in objection to 
Exhibits 75 to 78, inclusive, and on the further ground that 
the examination of the witness on the question of founda¬ 
tion has shown that there is no foundation for this exhibit 
insofar as it purports to show a relationship between the 
water stored or released from storage in the plants above, 
and the estimated natural flow on a certain dav at the Fort 
Benton gage or on the estimated actual flow on a certain 
day at the Fort Benton gage. 

The real basis of our objection is that the witness has 
shown from his own testimony and from previous Exhibit 
No. 75 that there is a material difference between the time 
within which a release of water is reflected down stream 
and the time within which the storage of water at one place 
is reflected down stream. In that one stretch of river from 
Fort Benton to Morony, he shows a difference of 3V-> 

660 hours between the time that the closure at Morony 
was completely effected and the time that that effect 

reached its full extent at Fort Benton. 

He shows in the same exhibit that from the time that the 
water was again released at Morony until that was fully 
reflected at Fort Benton was only 14 hours, or only approxi¬ 
mately half as much. 
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And I call to your attention one other point, that the 
witness is trying to show by this exhibit the effect on a 
certain day at Fort Benton of storage at plants above, and 
here today he testified that the flow at Fort Benton was 
controlled by the Morony plant; and I submit, Mr. Exami¬ 
ner, that that is the answer to the whole situation, that 
where you have a long string of nine reservoirs on a river, 
that you cannot, by this kind of an exhibit and this kind of 
testimony, say that on a certain day at the Fort Benton gage 
there is a reflection of the storage at the Hebgen Reservoir 
several hundred miles up stream. I think that when you try 
to reduce it to days that the inaccuracies become so appar¬ 
ent and so great that the exhibit is entitled to no weight 
and no credence and should not be admitted in evidence on 
that ground, regardless of what your ruling might be on the 
other general grounds. 

661 Trial Examiner: It may be so noted. 

The Trial Examiner feels that the other objections 
previously stated, the general objections, were not sufficient 
to result in the rejection of the exhibit. He feels that as to 
the special matters in regard to this exhibit, that they go to 
weight; and I will say further that the Trial Examiner does 
not feel that they are sufficient to destroy the weight entirely 
or destroy the credence which may be given to the document. 

No. 79 is therefore admitted in evidence. 

• ••###••• #| 

Trial Examiner: Now, I wonder if we can determine how 
fast we will be able to move on the others. 

Mr. Gatchell: I have them all here, Mr. Trial Examiner. 
I will ask that they be marked and will offer them all at 
once, and we should be through by 2 o’clock even with Mr. 
Corette’s objections. 

Trial Examiner: All right. 

Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a single sheet entitled, in the lower right hand 
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662 comer, “ Combined Effect of Reservoir Operations 
on Fort Benton, Montana, Gage, June 10 to June 19, 

1937. 

Trial Examiner: It will be marked as No. 80 for iden¬ 
tification. 


Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a single sheet entitled, in the lower right hand comer, 
“Combined Effect of Reservoir Operations on Fort Benton, 
Montana, Gage, April 15 to April 30, 1938. 

Trial Examiner: It will be marked as No. 81 for iden¬ 
tification. 


Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a single sheet entitled, in the lower right hand comer, 
“Combined Effect of Reservoir Operations on Fort Benton, 
Montana, Gage, May 26 to June 4, 1941.” 

Trial Examiner: It will be marked as No. 82 for iden¬ 
tification. 


Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a single sheet entitled, in the lower right hand comer, 
“Combined Effect of Reservoir Operations on Fort 
663 Benton, Montana, Gage, July 9 to July 24, 1942.” 

Trial Examiner: It will be marked as No. 83 for 
identification. 


Mr. Gatchell: I ask that there be marked for identifica¬ 
tion a single sheet bearing in the lower right hand comer 
legend, “Combined Effect of Reservoir Operation on Fort 
Benton, Montana, Gage, June 20 to June 29, 1937,’ * and 
wish to state the fact that the time is out of order and the 
chronology of the others has no significance. I just hap¬ 
pened to pick up the wrong one. 

Trial Examiner: It will be marked as No. 84 for identi¬ 
fication. 
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• ••#•*•••• 

Diiect Examination (Continued) 

By Mr. Gatchell: 

Q. Mr. Coomes, I show you Exhibits 80 to 84, inclusive, 
for identification and ask you if those exhibits were pre¬ 
pared in exactly the same manner as Exhibit 79. 

A. They were. 

Mr. Gatchell: They are offered for the same purpose as 
Exhibit 79, Mr. Corette, and I now offer those exhibits in 
evidence. 

664 Mr. Corette: The Company makes exactly the same 
objections to Exhibits 80 to 84, inclusive, and to each 

of them, that it has heretofore made to Exhibit 79. 

• ••••••••• 

Trial Examiner: It is so noted, and the ruling is the 
same. 

Exhibits 80 through 84 are received in evidence. 

• ••••••••• 

By Mr. Gatchell:* 

Q. Mr. Coomes, from your study of the power wave 
charts, Exhibits 75 to 78, inclusive, and the Combined Ef¬ 
fects Charts, Exhibits 79 to 84, inclusive, have you formed 
any opinion as to what was the general effect of the opera¬ 
tion of the Missouri and Madison River Projects of the 
Montana Power Company upon the natural stream flows in 
the Missouri River below Fort Benton? And that calls for 
a “yes” or “no” answer. 

A. Yes, I have. 

Q. What is that opinion? 

Mr. Corette: To which the Company objects on all of 
the grounds and for all of the reasons to which it has ob¬ 
jected to Exhibits 80 to 84, inclusive; that is in addition to 
the general objection; and on the additional general ground 
that this witness has not shown himself qualified, 

665 by the testimony regarding qualifications given here, 
as an expert to give a conclusion of this kind. 
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• ••••••••• 

Trial Examiner: I think the qualifications are sufficiently 
shown. The witness may answer the question. The objec¬ 
tion is overruled; both objections. 

A. My study of those exhibits convinces me that 
666 those plants were operated during the period shown 
thereon so as to affect the natural flows from Fort 
Benton down stream, at times lowering the natural stream 
stage by as much as a foot to a foot and a half, and that 
such effects have extended as far down stream as 374 miles 
from Morony. 

• ••••••••• 

676 Mr. Chase: However, as to Exhibit No. 8, with 
your Honor’s permission, I should like to add the 
following objections. 

Because the record is a little voluminous, I will state that 
I understand Exhibit 8 to be the Hebgen Final Power 
Permit, and the Special Use Agreement, I believe, and a 
copy of the endorsement on the Plat, which plat was of¬ 
fered as Exhibit No. 3. 

676a I should like now to add to the objections made, 
commencing on page 83 of the transcript, the fol¬ 
lowing : 

(6) That under the provisions of Section 23(a) and 23(b) 
of the Federal Power Act, the Permit and the Special Use 
Agreement are inadmissible until their invalidity is shown; 

(7) That there has been no evidence whatsoever that 
affects the validity of any of the rights suggested by the 
exhibit, and that it is not and cannot be affected by the 
Federal Power Commission; that Section 23(a) of the Fed¬ 
eral Power Act— 

• ••••••••• 

Mr. Chase: Section 23(a) of the Federal Power Act pro¬ 
vides, in part, that “The provisions of this Act shall not 
be construed as affecting any permit or valid existing right 
of way heretofore granted.” 


I 
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And Section 23(b) provides in part that certain things 
shall be unlawful, ‘ ‘ except under and in accordance with 
terms of the permit or valid existing right of way granted 
prior to June 10, 1920.” 

That under these provisions these instruments are inad¬ 
missible unless and until their invalidity is demonstrated. 

(9) That the validity of these instruments cannot be 
questioned in this proceeding, to which neither the Secretary 
of the Interior nor the Secretary of Agrictulture is a 
677 party; (10) That no foundation has been laid for this 
exhibit. 

That completes my statement as to Exhibit No. 8. 

Trial Examiner: No. 8 will be received in evidence. 

• ••••••••* 

679 Mr. Chase: To the introduction in evidence of 
Commission’s proposed Exhibits 9-a, 9-b and 9-c, and 
Co mm ission’s proposed Exhibits 10-a and 10-b, the Com¬ 
pany objects on the following grounds and for the following 
reasons: 

(1) That the same are, and each of them is, incompetent, 
irrelevant and immaterial; 

(2) That no proper foundation has been laid for them, 
or any of them; 

(3) That there is now incorporated by reference a with¬ 
drawal of the application in No. 1274; 

(4) That from the matter incorporated by reference, it 
appears that a tendered license was recalled by the Com¬ 
mission ; 

(5) That the exhibits do not, nor do any of them, or any 
part of either of them, illustrate any issue made by the 
pleadings. 

As to Exhibits 10-a and 10-b, the plats of the Madison 
Reservoir, the further objection that a new application for 
license for Madison alone has been filed with the Federal 
Power Commission, and that as to both Madison and Heb- 
gen, No. 1274 has become functus officio. 


! 
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• ••••••••• 

681 Mr. Chase: To the introduction in evidence of 
Exhibit 6 and of Exhibits 11-a, 11-b and 11-c, the 

Montana Power Company objects upon the following 
grounds and for the following reasons: 

(1) All of the reasons stated in the objection appearing 
commencing on page 77 of the transcript, and for the fol¬ 
lowing additional reasons: 

(5) That there has been no evidence whatsoever that 
affects the validity of this Permit. And I call your Honor’s 
attention to the fact that this is issued to the Montana 
Power Company, and that it is not and cannot be affected 
by the Federal Power Commission; that Section 23(a) and 
Section 23(b) of the Federal Powder Act contain the pro¬ 
visions w’hich were just quoted in connection with the ob¬ 
jections to Exhibit 8, I believe. At least they contain the 
provisions preserving existing permits; that under these 
provisions the Permit is inadmissible unless and until its 
invalidity is demonstrated. 

(6) That the validity of a permit or right of way cannot 
be questioned in this proceeding to which neither the Secre¬ 
tary of the Interior nor the Secretary of Agriculture is a 
party. 

• ••••••#•• 

682 Trial Examiner: The objections are overruled. 
Exhibits No. 6 and Nos. 11-a, b and c will be received 

in evidence. 

• ••••••••• 

683 Mr. Chase: With regard to Exhibit No. 12, the 
Montana Power Company desires to add to the ob¬ 
jections set forth commencing on page 118 of the transcript, 
the following: 

(6) That this exhibit has not been connected up in any 
manner, and its relevance in the proceeding does not ap¬ 
pear; 
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(7) It is part of the Final Power Permit, the validity of 
which cannot be questioned under Sections 23(a) and 23(b) 
in a proceeding to which the Secretary of Agriculture is not 
a party; 

(8) That under the provisions of Sections 23(a) and 
23(b), the Power Stipulation is inadmissible unless and 
until the invalidity of the Permit in connection with which 
it is issued has been established. 


Trial Examiner: The Trial Examiner will say that as 
the exhibit stands now it is not admissible. The Trial 
Examiner feels that the first three pages of Exhibit 
684 12 could only be admissible if E. W. Kramer were 

brought here for cross examination, since it appears 
to be a memorandum. 

Trial Examiner: In view of that, the Trial Examiner will 
take this under further consideration. 


685 Norris Haney 

was called as a witness on behalf of the Commission, having 
been first duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Costello: 

Q. Will you state your name and address for the record, 
please, Mr. Haney? 

686 A. Norris Haney. 

Q. Where do you live, Mr. Haney? 

A. Cascade, Montana. 

Q. How long have you been in Montana, Mr. Haney? 

A. Well, I come here in 1892. 

Q. And may we ask your age? 

A. I am 74 years old. 

Q. How long have you lived in the Cascade area ? 

A. Well, off and on ever since 1893. 
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Q. Are you acquainted with the Missouri River at that 
place ? 

A. Well, I had orta be. I have lived on the River quite 
a while. 

Q. What kind of work were you engaged in in the early 
years? 

A. Oh, well, Mr. Tintinger, he had a saw mill up on 
Cottonwood and I worked for him up there, and I used to 
work for him in the lumber yard at Cascade. 

Q. What place was that, Mr. Haney? 

A. Cottonwood Creek. 

Q. Can you tell us where that is with relation to Cascade ? 

A. Well, it is south of Cascade. 

Q. Does it empty into the Missouri River? 

A. Yes, sir. 

687 Q. Can you tell us how many water miles that 
would be from Cascade, approximately? 

A. No, sir, I don’t believe I could. No. I never went 
down the River. I never went on the water—I never went 
down the River. I couldn’t tell vou as to that. 

Q. Is it above Cascade? 

A. Oh, yes, this way. 

Q. How many miles by land would it be ? 

A. Well, let me see. Well, I should judge—let’s see, 
now—wait a minute. The Bear Tooth Ranch is on Cotton¬ 
wood, and that is about a mile or a mile and a half, I think 
it is, or two miles from the mouth of Cottonwood. And how 
far that is, I don’t know now. 

Q. We were just trying to get an idea of the distance 
between Cascade and Cottonwood Creek. 

A. On a straight line? 

Q. Give it any way you wish. 

A. Well, I don’t know. I should judge it is—let’s see, 
twenty—it is about, I should judge, 45 miles. 

Q. Now, you said you worked for a Mr. Tintinger. 

A. Yes, sir. 

• ••••••••• 
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By Mr. Costello: 

Q. Did you work for Mr. Tintinger on Cottonwood 

Creek? 

A. I did. 

Q. What was Mr. Tintinger doing up there? 

A. He had a sawmill up there. 

Q. Where did he get the lumber for the saw mill? 

A. Cottonwood Creek. 

Q. Can you tell us something about the operation up 
there ? 

A. Well, we put the mill in up there and we cut a hundred 
thousand feet of lumber the first year he was there. 

Q. Do you recall the year? 

A. No, sir, I can’t remember the date, but it was right 
about the year that Coxey’s Army went through here. I 
can remember that. But I think it was just a year before 
that. 

• ••••••••• 

689 Bv Mr. Costello: 

* 

Q. Do you remember when Bryan ran the first 

time? 

A. Yes, sir. 

Q. Was it in that year? 

A. No, it was later than that. 

Q. And it was later than that, about how many years 
later? 

A. Well, to the best of my knowledge, I think it was in 
1902. I think that was the year we was up there. 

Q. Getting back to the logs, or the lumber that was cut 
in Cottonwood, what was done with the lumber that was 
cut up there? 

A. Well, sir, we hauled it down Cottonwood to the mouth 
of Cottonwood, and put in cribs and floated it down the 
River to Cascade. 

Q. How big would a crib be? 

A. Well, 3,000 to 3,500 feet in a crib. 
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• ••••••••• 

690 Trial Examiner: That is board feet you are talk¬ 
ing about? 

The Witness: Yes. 

By Mr. Costello: 

Q. This was sawed lumber, wasn’t it? 

A. Yes, sir, it was sawed lumber. 

Q. Were the cribs sent down singly or were they at¬ 
tached to each other? 

A. Well, they would make a crib, oh, say, two feet or 
whatever would hold something like 3,500 feet, and then 
bolt them, you know, together and make another one and 
hitch it behind that, and I have seen as high as four of them 
rafts go down there. 

Q. What was your job there ? 

A. I was setting rafts on a carriage. 

Q. Did you go down with any of the rafts? 

A. No, sir, I never did. I didn’t go down with them. 

Q. Did you have anything to do with the lumber after 
it got to Cascade? 

A. After it got to Cascade, I worked for Charlie the next 
summer, and I take the lumber out from the crib and haul 
it up to the lumber yard. 

• •••••••*• 

691 Bv Mr. Costello: 

* 

Q. What did you do with the lumber at Cascade? A. I 
hauled it up.—He had a lumber yard and he had a planing 
mill there. 

Q. You hauled it from where, Mr. Haney? A. Out of 
the River. 

Q. Out of the River? A. Yes, sir, out of the River, at 
the bridge at Cascade, and hauled it up to the lumber yard. 

• •••••••#• 

692 Q. How many years were you engaged in taking 
lumber out of the River at Cascade? A. I was only 

there about two summers. 



389 


693 Redirect examination 

By Mr. Costello: 

Q. Mr. Haney, would you tell us how much lumber you 
helped take out of the River each year? A. Oh, I couldn’t 
—I don’t know. I— 

Q. How many months out of the summer did you work 
down at Cascade? A. About three months. 

• ••• **•••• 

694 Q. What do you mean that to apply to? A. That 
I worked for Charlie Tintinger. 

Q. At Cascade? A. Yes, sir, and at the mill, too. 

Q. Now, I will ask you again if you remember how much 
lumber you took out of the River at Cascade? A. Oh, I 
don’t know. Quite a bit. At one time, you mean? 

Q. During this three months’ period. A. I couldn’t tell 
you. 

• •••••#••• 

Q. All right, if you can tell us at any one time how much 
lumber was taken out of the River. A. Well, there was one 
raft come down, had four cribs to it, and that would 

695 be about 12,000 feet, having about 3,000 feet in a 
crib, you know. That is the way they used to crib 

it, and one raft had about 12,000 feet. 

Q. Can you tell us about how many times those groups 
of rafts came down? A. There were several of us. I was 
not the only one; there was several of us working for 
Charlie, you know. 

Mr. Costello: No further questions. 

Recross examination 

By Mr. Chase: 

Q. Mr. Haney, I don’t quite understand whether you 
mean that you worked three months each summer at Cot¬ 
tonwood and Cascade or just at Cascade. A. Oh, I was 
at both places. 
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Q. It was at both places? A. Yes. I was working for 
Charlie and we would go up there at the mill and saw the 
lumber and then raft it down the River; and I took it out 
of the River. 

Q. And when you were taking it out of the River, was 
anybody sawing the lumber? A. Yes. He had lumber up 
there. I forget now how many years, but it was two or 
three years that I sawed lumber there on Cottonwood and 
floated it down. 

Q. And you worked at both places? A. Yes, I worked 
there and then I tended a bar for him at the saloon. 

696 He run a saloon and I tended bar. 

Q. At the same time? A. No, at different times 
when I wasn’t busy. 

Mr. Chase: I think that is all. 

Trial Examiner: Witness excused. 

(Witness excused.) 

Mr. Costello: Call Mr. Nicholas D. Hilger of Bear Tooth. 

Nicholas D. Hilger was called as a witness on behalf of 
the Commission, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct examination 

Bv Mr. Costello: 

Q. Will you state your name and address for the record, 
please, Mr. Hilger. A. Nicholas D. Hilger. 

Q. And what is your address? A. Helena, Route A. 

Q. How long have you lived there, Mr. Hilger? A. At 
that address? 

Q. Yes. A. Well, in the first few years, it might have 
been off and on, but I lived there—Kind of a funny coinci¬ 
dence that happened from when I started to live. I was 
in Helena here, but my Father owned a place down there. 
That was in 74. And I have been on the place off and 
on all the time. I have been there to help run it 

697 and everything like that. 
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Q. Since 1874? A. 1874, 12th of October. 

Q. What would your age be, Mr. Hilger? A. "What is 
that? 

Q. How old w’ould you be? A. How old would I be? 
Well, I would say 72, I guess, 12th day of October. 

Q. Did you ever have anything to do with boating oper¬ 
ations on the Missouri River? A. I did, but not when the 
boating operations first started, I didn’t have much to do 
with it; I was a kid. I would be 12 years old that fall, I 
guess. I done a lot of chores and like that. My Father 
was running a little ranch there and a few head of cattle, 
and I just lived up there doing everything. As I grew 
older I helped on the boat. 

Q. What boat are you speaking of, Mr. Hilger? A. The 
Rose of Helena. 

Q. Can you tell us about the Rose of Helena? Its size? 
A. Size? It was 54 feet long, including the paddle wheel 
on the back. 

Q. And could you give us an idea of the draft of that 
boat? A. Yes, the contract called for a draft of 15 inches. 

After we got everything—There was some weak 
698 points in the bottom frames that shook too much, 
and my Father put a number of braces going across, 
and then what we put on it, why it drawed 18 inches. 

Q. Were you around when your Father got the Rose? 
A. Was I there? 

Q. Were you there when he got the Rose? A. Yes, I 
was at the ranch, and they had gone up to Townsend to 
get it. And I was a boy, and me and my brother, we 
watched that River—I guess there wasn’t a minute in the 
daylight that w T e didn’t spend looking up the River to see 
if the boat wasn’t coming. And finally we caught it just 
as it -was coming round the corner. 

Q. Do I understand the Rose came down from Town¬ 
send? A. Yes. 

Q. On the water? A. Yes. 
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Q. Can you tell us approximately what year that would 
be? A. That was in ’86. 

Q. ’86. Was the Rose used after that? Was the Rose 
used on the water after that? A. It was used continually 
each season after that, and for about 18 years. 

Q. How far down the River did the Rose go ? A. It went 
regular trip through the Gates of the Mountains there, 
about 6 to 7 miles. 

699 Q. Did it ever go below that, to your knowledge? 
A. Yes. It made a trip down to Great Falls once 

to see if they could, and that was quite a number of years 
after—still, it was not so very long after, and they made 
the trip down there and come back successfully. They run 
the Half Breed Rapids. But the most dangerous rapids 
on the River, the way it w*as located, the way it was situ¬ 
ated, is the Bear Tooth Rapids. 

• •••••••*« 

\ 

By Mr. Costello: 

700 Q. Mr. Hilger, can you tell us whether you went 
on this trip to Great Falls? A. No, I didn’t. 

Q. Did you see the boat leave? A. Yeah. 

Q. Did you see it come back? A. Yeah. 

701 By Mr. Costello: 

Q. Mr. Hilger, getting back to this trip the boat took 
to Great Falls, how do you know it went to Great Falls? 
A. Oh, gracious, lots of doings around there and a man by 

the name of Wheeler was going to write up the trip. 

• ••••••••« 

704 Q. Now, Mr. Hilger, can you tell us over what 
period the Rose was used in navigation of the Mis¬ 
souri River, to your own knowledge, that is. 

• •••#••••• 

705 A. Well, it was used every year. I couldn’t say 
exactly the last—it -was used about 18 years suc¬ 
cessfully after it started, after it first come; that was in 
1886. 


fc 
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By Mr. Costello: 

Q. Now, what months in the year did the boat navigate 
on the River? A. What months? 

Q. What months, yes. A. As soon as it was warm 
enough so passengers would come out, or sightseers. It 
would average different, differ on what kind of a spring 
we had; what kind of a fall. It would average from May 
to September and October. We didn’t always start at the 
same time: W 7 e didn’t always quit at the same time. 

Q. Did you take any long trips on the Rose yourself? 
A. I took one trip, yes. 

Q. W 7 here was that to? A. It was about ’92 or ’3. I 
can’t tell you just which. We had a terrible rain that year. 
You could find what date it was from the weather bureau. 
W 7 e had an awful rain and it washed the Bear Canyon. It 
washed every bridge out of there, railroad and everything. 

It was a clean sweep, and the passengers piled up 
706 at Helena here and down there, and during that 
time, without us knowing it was taking place, any¬ 
thing like that, a bunch of them hired rigs and come out 
to the ranch. There was 17 and Father took them down 
to Craig. The Railroad was not washed there, down to 
Craig. And then he come back. He was about two weeks 
getting back. 

Trial Examiner.: 

You were on this trip, were you? 

The Witness: I am a little hard of hearing. Yes, I 
was on that trip. 

• •*•#••••• 

Cross examination 
By Mr. Chase: 

Q. Mr. Hilger, you referred to boating operations. A. 
I referred to what? 
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Q. Boating operations. Or, you were asked about boat¬ 
ing operations. A. Yes. 

706a Q. You mean the Rose, don’t you? A. Yes. 

Q. You don’t know anything about any other traf¬ 
fic up or down the River of that kind, do you? A. There 
might have been a little traffic down the River, but I don’t 
know of any up. 

Q. There was not any up. 

Now, did the Rose carry freight? A. What is that? 
Pardon me. 

Q. I am sorry, Mr. Hilger. A. Come on over close. 

Q. Take your time, now. A. It echoes round in this 
room. 

Q. If you don’t hear me, just say so. A. You betcha. 

Q. Did the Rose carry freight? A. No. 

Q. It carried passengers? A. Yes. 

Q. And did it carry lots of passengers? A. Yes. 

Q. Would you care to estimate how many it would carry 
in a good year? A. Oh, it was not so terribly many at 
that time; I would say it was around 10 or 12 hun- 
707 dred. 

Q. Ten to 12 hundred a year? A. Yes, a season. 

Q. A season. And that would be down the Merriweather 
Canyon or Picnic Gulch, or something, wouldn’t it? A. It 
used to go—that was to Picnic Canyon, we called it then. 

Q. To Picnic Canyon? A. To Picnic Canyon, yes, and 
we had a trip that would go a little longer, if they wanted 
to, down to the Bear Tooth, so they could see the Bear 
Tooth. That was two or three miles farther. 

Q. Which side of the Bear Tooth did you show them 
from the boat? Did you go through the Bear Tooth? A. 
No. 

Q. Why not? A. You could see it from a distance. 

Q. Why didn’t you go through. A. Go through it? 

Q. Yes, why didn’t you go down and come up the Bear 
Tooth? A. It was a rock; we couldn’t go through it. 
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Q. It was too tough? A. No—you had to stay back; 
you couldn’t go right up to it and see it. You had to be 
about a quarter of a mile from it to outline it from 

708 the sky, which would step right up there like this 
(indicating). 

Q. You mean the Bear Tooth Mountain? A. Yes. 

Q. I am sorry. I thought you meant the Rapids. You 
took them down to see the Bear Tooth Mountain? A. 
Bear Tooth Mountain, yes. 

Q. And you stopped above the Rapids; you didn’t go 
clear down to the Rapids? A. No. It was about a mile, 
maybe a mile and a half from the Rapids. 

Q. Now, you went down to Craig one year in high water, 
and that goes through the Bear Tooth Rapids, doesn’t it? 
A. Yes, through the Bear Tooth Rapids. 

Q. And the boat waited at least a couple of weeks to 
get back? A. Yes. 

Q. Did you wait that two weeks? A. I was there most 
of the time mvself, with the boat. 

Q. You were there with the boat? A. I can explain the 
reason why we waited and all about it. 

Q. All right. Tell us. We want to know, Mr. Hilger. 
A. That was one of the highest seasons of water in the 
Missouri River that has been for any years. That is one 
of the few high ones, when it took the bridges and 

709 railroads out and everything. That was high water 
when we went down. We was going toward that 

rapids, and, say, anybody that never seen that stream high 
water can’t realize what it was like. We come down there 
in the boat to turn the corner, and that ridge goes right 
against the wall rock this way, see, (indicating) and then 
turns off this way (indicating). Well, down stream we 
could head away from there; we would come along below 
the rapids. There was a wave there—I guess the boat 
wasn’t built for high seas or anything like that—and when 
it would hit them waves, the water would splash over the 
boat. And I was a kid, and I was kind of scared, you know. 
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My Father was up in front and there was a man and his 
wife up there, and then the man and his wife—he came 
back and said, “Say, are you going through any more of 
them rapids!” I thought maybe they wanted to get out. 

He said, “No.” 

He said, “Why, I am sorry,” he said, “My wife liked 
that. ’’ 

Q. And you waited down at Craig for a couple of weeks 
before you wanted to run the Rapids again! A. No, we 
came right up the River. 'We would have got home except 
for the Bear Tooth Rapids. 

Q. Where did you spend the two weeks! A. Right at 
the Bear Tooth Rapids, right as you go to Cottonwood 
Creek, there across from that big cliff at the other 
710 side where the water goes in, and there was enough 
shelter there, and we tied up. And here is why we 
didn’t come up. Just before we got there, down below 
there was some limbs of a tree caught and steered us right 
to the bank, and luck was all in our favor. It was a very 
nice landing. We grabbed the willows and things and 
hung on until we tied up, and we go back up there; and 
that was about a mile below the Rapids. And then when 
we come on up to the rapids, any man who has any judg¬ 
ment at all would have known better than to stay there 
and run those rapids in the condition it was. 

The driftwood would come right along, and if you 
wanted— 

Q. Where the current would carry you! A. Yes. Right 
where we would have to go to run out; right on that corner. 
And there was trees coming. The River was full of this, 
that and the other. It wouldn’t be ten minutes, I don’t be¬ 
lieve, between big trees coming down there. 

We sized the thing up—my Father did—and said we had 
better camp here, for a while. He and some of the crew 
went over home and they brought up grub. 

We stayed there two weeks before it looked to us like 
it was safe to tackle that trip. Here is the reason: If one 
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of those trees had caught us, we couldn’t have handled the 
boat. We would have went straight into that rock, with 
the waves rolling 20 or 30 feet. 

Q. Did the Rose ever go down the Bear Tooth Rapids 
again after that? A. No. 

711 Q. Did the Rose ever go up to Townsend? A. 
What is that? 

Q. Did the Rose ever go up Townsend? A. No, she 
never went up to Townsend. 

• •»•#*•••• 

By Mr. Chase: 

Q. The Rose only made one trip to Great Falls; is that 
right? A. Yeah. 

Q. Why didn’t it go down to Great Falls again? A. 
"What is that? 

Q. Why didn’t the Rose go back to Great Falls ? A. She 
had no business going there. 

713 Trial Examiner: Do you know, of your own 
knowledge, why it didn’t operate down there? 
Down to Great Falls? 

The Witness: Why, yes, I know why it didn’t operate 
down there. Do you want that answer? 

Mr. Chase.: Yes. 

Trial Examiner: All right. Yes. 

The Witness: It didn’t operate down there because it 
was out of our line of business. We were running that 
boat there for passengers. There was no call for freight 
through the district there that we lived on; and we didn’t 
do anything with the boat but run passengers, and there 
was no inducement to get us to run to Great Falls. This 
boat was not a freight boat. 

By Mr. Chase: 

Q. And there was no passenger demand for a trip to 
Great Falls and back, was there? A. I should say not. 
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Q. And isn’t it a fact that the experience you had on 
that trip down to Craig discouraged you from going below 
the Bear Tooth Rapids? A. Oh, no, that was not 
714 exactly it. In ordinary waters the Bear Tooth Rap¬ 
ids is all right. There was not any trouble there; 
but the trouble is right below the Bear Tooth Rapids. 

Q. Your Father made up his mind, after he got back 
from Great Falls, he didn’t want to go again, didn’t he? 
A. There was no call for going; he didn’t want to go. 

Q. And one of the reasons was the Half Breed and Bear 
Tooth Rapids, w r asn’t it? A. Yes. 

• ••••••••• 

Mr. Costello: The Commission w’ill call Mr. 
717 Charles Pollack. 

Charles Pollack was called as a witness on behalf of the 
Federal Power Commission, having been first duly sworn, 
was examined and testified as follows: 

Direct examination 

By Mr. Costello: 

Q. Mr. Pollack, will you please state your name and ad¬ 
dress for the record? A. Charles Pollack; Craig. 

Q. Is that where you live or is that where you get your 
mail? A. That is where I get my mail. We live about two 
miles below Craig on the Missouri River. 

Q. How long have you lived up there, Mr. Pollack? A. 
Well, I w’ent in there about 1884. 

By Mr. Costello: 

Q. Can you tell us your age? A. 62. 

Q. Did you live up at the place you live now during the 
years 1890 to 1900? A. I did. 

Q. Was the Missouri River used for logging in 
that period? A. Yes, sir. 


718 
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Q. Can you tell us something about lumbering opera¬ 
tions in that area? A. Well, the Holter Lumber mills were 
up in the creeks there. 

Q. What creeks do you mean? A. There was—they had 
four different mills set up; that is, in Wegner creek. 

Q. Were there any mills on any other creeks up there? 
A. Not at the time, no. 

Q. You saw those mills on Wegner Creek? A. I have 
yes, sir. 

Q. Just for the purpose of the record, can you tell us 
approximately where Wegner Creek comes into the Mis¬ 
souri River? A. It comes right in just there or below the 
creek a little bit. 

• •••*••••• 

719 By Mr. Costello: 

Q. In that period what years would you say that the 
Holter operations took place up there at Wegner Creek? 
A. It was right along in there about that time, because I 
know I was only a little boy about four years old and my 
father, he was hauling lumber; that is how he made his 
living, he hauled lumber for Holter with horses and a 
couple wagons. 

• ••••••••ft 

720 Q. Did you see these operations? A. I did. 

Q. Do you remember them? A. Yes, sir, I do. 

Q. Can you tell us about what they did up there on 
Wegner Creek? A. They logged the entire part; they 
hauled their logs down out of there with ox teams, put 
them in the river. I could give you the names of several 
men who were drivers of the oxen too. I know them. 

Q. Those logs were put into the river. Were they put 
in in rafts, or loose? A. No; they were loose. The logs 
were loose. 

Q. You are talking about the Missouri River? A. I am 
talking about the Missouri River, yes, sir. 
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Q. Do you know where the logs went? A. They 

721 went to Great Falls. 

Q. Do you know that of your own knowledge, 
though? A. Well, that is where they were supposed to go. 
I do not know where they went, but that is where they 
were supposed to go. 

• •••*•••«• 

Q. Mr. Pollack, do you know of any other logging opera¬ 
tions in that general area around the creek? A. Well, they 
logged at Stickney Creek. 

722 Q. Did you see logging being done on Stickney 
Creek? A. Yes, sir, I did. 

Q. How far up that creek was logging done, approxi¬ 
mately? A. About 7 or 8 miles. 

Q. What did they— A. All the way up the creek, you 
might say. 

Q. What did they do with the logs after they were cut? 

A. Thev were hauled to the Missouri River. 

* 

723 Q. And after that? A. They were thrown into the 
river and floated down—supposed to go to Great 

Falls. 

• • • • • • • • * • 

Q. Mr. Pollack, can you tell us what years Stickney 
Creek was used for logging operations to your knowledge, 
of course. A. Along about the same time as Wegner 
Creek was. 

Q. I believe you have put that in the general period be¬ 
tween 1890 and 1900? A. Yes, sir. 

Q. Can you limit it to any particular years in that 
group? A. It is along in there somewhere, I know 

724 that. I do not know exactly the years. It is right 
close to that because I was only a boy about four 

years old when they were hauled by the place where we 
lived. 
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Q. Can you give us an idea how many logs you saw put 
into the river in any one year? A. No, I cannot. 

Q. Was it just a few? A. Oh, no. They were hauled 
right along; there were quite a lot of ox teams. 

Q. About how many weeks during the year would this 
operation go on? I am speaking of Stickney Creek now. 
A. In the winter they did most of their logging; in the 
summer they hauled the logs. 

Q. In the summer would be how many months would you 
say? A. About 3 or 4 months in the year, during the high 
water period when they did all their rafting, logging and 
floating. 

Q. You spoke of rafting there, Mr. Pollack. A. That 
was lumber, I mean. The lumber is what they were raft¬ 
ing. 

Q. Did you see lumber rafted too? A. Yes, sir, I did. 

Q. Have you any idea how many you saw? A. 
725 Well, I saw quite a few because I used to play 
around there. I was a kid—while they were build¬ 
ing the big rafts. They even put the horses and wagons 
on the rafts to go to Great Falls and their bed rolls. 

Q. Where were these rafts? A. That was at the mouth 
of Wegner Creek where most of these rafts were built. 

Q. Can you tell us over how many years that went on? 
A. For 3 or 4 years any way because I know my father 
hauled lumber all the time during the summer months. 

Q. 3 or 4 years on Stickney or Wegner, or both?. A. 
Just on Wegner. 

Q. How many years on Stickney? A. About the same 
period of years. 

Q. Do you have any knowledge of the use of any of the 
other creeks here in that area for logging? A. Use of the 
creeks for logging? 

Q. Yes. A. They logged at the Log Gulch Creek. 

Q. Where is that? A. That comes into the Missouri 
River—it goes into the Holter dam now. 
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Q. Do you know who was doing that? A. Up in there? 
Q. Yes, in Log Gulch Creek. A. I cannot say who 

726 was doing that. 

Q. You saw that, though? A. Yes; they also cut 
lumber in there for several years. 

Q. Any other creeks in the area that you know of that 
emptied into the Missouri River that you saw logging op¬ 
erations on? A. Cottonwood Creek. 

Q. Where would you say Cottonwood Creek was lo¬ 
cated? A. It goes into the lake up there between Log Gulch 
and Willow Creek. 

Q. Did you ever go to Great Falls during that general 
period there? A. No, I did not. 

Q. Were there any other creeks, other than those that 
you have mentioned, that you know of logging being done? 
A. Well, not much no. 

Q. How about Cottonwood Creek. You did mention 
Cottonwood Creek. A. Yes, I mentioned that. 

Q. What time was that logging done? A. That must 
have been around about 1902 or 1904, along in there. That 
was lumbering. That was not logging. 

Q. That was lumbering? A. Yes, sir. 

• ••••••#*• 

727 By Mr. Costello: 

Q. WTien you speak of lumbering rather than logging, 
what do you mean? A. Where it is sawed and made into 
lumber. 

Q. Did you go up there to Cottonwood Creek during that 
time? A. I did. 

Q. What did they do with the lumber that was sawed? 
A. That was hauled to the Missouri River; most of it 
floated to Cascade. 

Mr. Costello: I ask that there be marked for identifica¬ 
tion a set of three unidentified pictures. I propose to ask 
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the witness about these, so I am not going to describe them 
now. They will be offered subject to his identification. 

Trial Examiner: Can you put some kind of a mark on 
them so that we can identify them by number? Are these 
on the same subject matter? 

Mr. Costello: They are the same thing but different 
views. They are different views of the same thing. 

Trial Examiner: I believe the last exhibit was No. 84 
for identification. These will be marked as Exhibits 85 a, 
b and c for identification. 

Mr. Costello: We can clear up which is which in just a 
moment. 

Trial Examiner: All right. 

By Mr. Costello: 

Q. I am going to show you, Mr. Pollack, a series of 
three photographs which have been marked Commission’s 
Exhibits 85a, 85b and 85c. I am going to ask you if you 
recognize the scene or the things depicted on those three 
pictures ? A. I know this one here all right. 

Q. Did you say you recognize one? A. This one (indi¬ 
cating). 

Q. That is 85a. A. I would not say about the saw mill 
part of it, the way it is shedded in, whether that is over 
in Cottonwood or whether it was not, this one here. 

Q. How about 85c, do you recognize that? A. That is 
just a cut-off saw there. 

Q. What I mean is, do you recognize that particular saw 
mill? A. That there is only a cut-off saw like they run 
there to saw these slabs, stuff that is just for the engine. 

• • • • • • • • * • 

729 Mr. Costello: # * * What I am trying to do here 
is to see if you can recognize those particular scenes 
of equipment as to where they are? A. This one here was 
up in the North Fork of the Stickney. Just looking at the 
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photograph of a saw mill, they do not show anything. You 
take a saw mill like that and a mill like this, it is a cut-off 
saw. They had them up there just like that. That might 
have been up there in the North Fork. He had a big boiler 
and they used a saw like this, and put those slabs in the 
boiler for power. That is the way they used them. 

Q. As to 85a, where did you see that? A. That is there 
up in the North Fork. 

Q. The North Fork of— A. Stickney Creek. 

Q. What was that? A. R. M. Stickney had his men put 
that in there. 

Q. What did he use that for? A. Sawed the lumber. 
He had an up and down saw, just a blade up and down. 

Q. What did he do with the lumber after he sawed it? 
A. Some of that lumber was rafted down the river 

730 to different ranches around Cascade; used right in 
the community. 

Q. Would you be able to say what year the mill in the 
picture identified as Exhibit 85a was used for cutting lum¬ 
ber that was put into the river? A. Right around 1900. 

• •••#••••• 

Mr. Examiner, I only have one copy of this exhibit I ex¬ 
pect to show the witness. We have one for the official file. 
It is simply a matter of getting into our trunks for the 
others. 

• ••#•••••• 

Mr. Costello: I ask that this be marked Commission’s 

Exhibit No. 86 for identification. 

Trial Examiner: It will be so marked, and I shall direct 
the reporter to note in connection with the marking 

731 of the exhibit the legend appearing thereon. 

• •••«••••• 

By Mr. Costello: 

Q. I will ask you if you have ever seen that scene de¬ 
picted by that photostat before? A. Yes. That is up on 
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Wegner Creek, you may say from the mouth of Wegner 
Creek close to ten miles to where that photo was taken. 

Q. What is shown there besides the geographic loca¬ 
tion? A. You mean the mountains here? 

Q. I am speaking of the other things in the picture be¬ 
sides the mountains and trees? A. Just a logging—there 
was a mill set down there where those logs are. That was 
the Hotter mill. 

Q. Did you happen to see this particular logging 
732 camp? A. Yes, I did. 

734 Cross examination 

By Mr. Chase: 

Q. Is your ranch above or below the creek? A. It is 
below the creek, the one on the Missouri River. 

735 Q. It is the Pollack-Hereford ranch, is it not? A. 
Yes, that is right. 

Q. Going back to the picture which is Exhibit 86, and 
which counsel just showed you, what year did you see that 
spread? A. I could not say definite. 

Q. I mean about what year ? A. When I was a little boy, 
I was with my dad up there. I was a little boy about 6 
or 7 years old at the time. 

Q. That would have been around 1890 or 1891 about? 
A. Yes, sir. 

Q. Did it look like that? A. It did. There is an old 
building set there for years afterwards. 

Q. Did what you saw in 1890 or 1891 look like that? A. 
Just on that order. It shows right there, the mountains 
show up there then, and they are there today. 

Q. The mountains may show today, but do the build¬ 
ings? A. I can show you some of the old runs there yet. 
Q. Does the pile of lumber look the same? A. No. 

Q. Did that look the same when you saw it in 1890 or 
1891? A. The same as that picture? 

736 Q. Yes. A. Just about that, yes, sir. 
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Q. Mr. Pollack, I realize that picking out a given year is 
difficult back fifty years. A. Sure, it is. 

Q. On the other hand, we have to have your best recol¬ 
lection of the years these things happened. You were 
born in 1884? A. 1886. I will soon be 62. 

Q. When were you born? A. I was born in 1886, Janu¬ 
ary. 

Q. How old are you now? A. I am 61; soon be 62. 

Q. You were born in 1886? A. Yes, sir; in January. 

Q. We have that straightened out. You say you were 
about 4 when some logging operations were conducted on 
Wegner Creek. A. I was even older than that, through the 
period of years. I remember through the period of years; 
they logged down through there for 3 or 4 years. We 
lived right on the road. 

Q. They logged down there for 3 or 4 years. Can you 
place those 3 or 4 years? A. Well, only I was just 
737 a boy, and they drove right past us, not fifty yards 
from the house. 

Q. By the way, what creek is your place on? A. We 
were living on Wegner Creek at the time. We are on 
Stickney Creek now. 

Q. You live on Stickney now? A. Yes, sir. 

Q. You were living on Wegner at that time? A. We 
were living on Wegner at the time, and my father was 
hauling lumber out of the mountains, and they were saw¬ 
ing and logging at the same time. 

Q. For 3 or 4 years they were hauling logs past your 
door on Wegner Creek? A. Yes, sir, with oxen. 

Q. During those 3 or 4 years, how many times did you 
go up the creek to where the operations were going on, as 
near as you can tell now? A. I cannot say offhand, but I 
know I was up there several times. 

Q. Several times each year? A. You may not say in one 
year, but in years gone by as it went by. 

Q. In 3 or 4 years you were out there several times. 
A. Yes, sir. 
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738 Q. Before leaving this line of inquiry, let us move 
on to Stickney Creek. For how many years that 

you know of now were they conducting operations on 
Stickney Creek, that you know about from your own per¬ 
sonal knowledge? 

• ••••#•##• 

739 The Witness: They were there 3 or 4 years of 
my own personal knowledge. 

By Mr. Chase: 

Q. Could you give us an approximation of what those 
years were? A. That is way back. I know it was along— 
it must be away back in 1892 or 1893, along in there. 

Q. When you were 6 to 10 years old, somewhere in 
there? A. Yes, sir; along in there. 

Q. Now, let us pass on to Log Gulch. How many times 
were you up there while they were operating? A. There 
was one sawmill in there, W. B. Barnes— 

Mr. Chase: I move to strike the answer. 

The Witness: I was going to say who was in there and 
sawed, that is all. 

By Mr. Chase: 

Q. I was asking you how many times you were up there 
while they were operating. A. Once I was up there while 
they were operating. 

Q. Can you fix the year or approximately the year, Mr. 
Pollack? If you cannot I do not want you to try the im¬ 
possible. A. I cannot say what year, but I know Dove was 
running the saw mill. 

Q. How many times were you up on Cottonwood Creek 
while they were operating? A. I was up there many 

740 times. 

Q. You were there several times. Could you fix 
those years for us? A. It was along about 1902 or 1903, 
along in there, even longer than that, 1904 I should say. 
Q. Now, I think that is all on that particular line. You 
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said two or three times something was supposed to go to 
Great Falls. Did somebody tell you it was going to Great 
Falls? A. No, they did not tell me it was going to Great 
Falls, because my father helped raft them. 

Q. I beg pardon? A. My father helped raft the lumber 
down to Great Falls. 

Q. Did your father tell you he had rafted them to Great 
Falls? A. I have seen them build the rafts, too. 

Q. I am looking at the Great Falls end of it. Did your 
father tell you they were rafted to Great Falls? A. Well, 
that is where—they built the rafts to go to Great Falls; 
that is where they went with them. 

By Mr. Chase: 

741 Q. How do you know they built the rafts to go 
to Great Falls? A. That is the place they were 
rafting them to. 

Q. How do you know that is the place where they were 
rafting them to ? This is not a duel, either you know from 
a lawyer’s point of view or you do not. What I am after 
is the source of your information that they built the rafts 
to go to Great Falls. You say they did not tell you, so 
how do you know? A. My father and my uncle and a 
couple others, they rafted down through there for several 
seasons. They were taking that lumber to Great Falls. 

Q. How far did you see them raft it? A. I did not see 
them leave—I seen them leave, and I seen the rafts built. 
When they got to Great Falls they came back over with 
their teams over the Bird Tail Divide. 

Q. How do you know they got to Great Falls? A. They 
surely must have got there; that is where they headed for 
and they got hack. 

Q. I can go on with this all day, too. Do you or do you 
not know whether a raft ever got to Great Falls of your 
own knowledge? A. No. 
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Q. Do you know anything about it except what some¬ 
body told you? A. I saw the rafts leave; that is 

742 all I know. 

By Mr. Chase: 

Q. You have not seen any logging there since 1903 or 
1904 or whatever that last date was, have you? A. Log¬ 
ging? 

Q. Yes. A. You mean logs? 

Q. Logging as an operation. A. Not since 1903 or along 
there. 

Mr. Chase: That is all. 

By Mr. Eickemeyer : 

Q. Mr. Pollack, you said that when these rafts went 
down to Great Falls they came back with their horses and 
teams over the Bird Tail divide. A. Yes, sir. 

Q. How did they get their horses down there? A. They 
took them down on the rafts, and the wagons too. 

Q. The horses and wagons on the rafts? A. Yes, sir. 

Q. You spoke about rafts of lumber. A. That is 

743 right—lumber. 

Q. Tell us how they handled those rafts of lum¬ 
ber, how they handled the lumber to put in the raft. A. 
Well, they cribbed them, what we call cribs. You start 
one crib and they pile them crossways, close together. 

They build one section with sawed lumber, and then they 
build another section, then they build another section, and 
these sections are all bolted together after they are built. 
Then they will push part of it out and will build some more 
on top, and then some more on. Then they have an oar 
hole. There is an oar on each end of these rafts. This 
oar swings on there and a couple of men guides the raft 
with their oars. 

Q. And on top of this lumber raft that is built they 
would carry their horses and their wagons? A. That is 
right. 


410 


Q. And also on a log raft? A. No. The logs are just 
thrown in. They were not rafted. They were rolled into 
the river and floated like a drive. 

• ••••••#•• 

746 Ralph E. Coomes resumed the stand and testified 
further as follows: 

Direct examination (resumed) 

By Mr. Gatchell: 

Q. Mr. Coomes, will you examine Exhibit No. 75, please. 
Mr. Gatchell: Mr. Trial Examiner, Friday I was asking 
Mr. Coomes to place on the record copy certain let- 

747 ter identification marks of time intervening shown 
on that chart and the Trial Examiner asked that I 

place on the official exhibit the transcript reference to that. 
The transcript reference to the time when Mr. Coomes 
placed on Exhibit 75 the letter references that I have in 
mind is from pages 651 to 653, inclusive. If it is agree¬ 
able to counsel for respondent and the interveners, and 
the Trial Examiner, I will see that there is placed on the 
official file copies that I have just obtained from the re¬ 
porter the notation that that is the page of the transcript 
to which the Trial Examiner asked me to refer. 

Trial Examiner: It will be so done. 

By Mr. Gatchell: 

Q. Mr. Coomes, do you have before you Exhibit No. 75? 
A. I do. 

Q. The letter (a) as placed on Exhibit 75 by you on 
Friday, Transcript 650 or 651, as I understand it, was the 
start of the shut down at Morony, is that correct? A. 
That is correct. 

Q. Is there a time right prior to that when there is a 
distinguishable peak? Is there a distinguishable peak 
prior to that letter (a) which you can recognize on the 
tailrace gage at Morony as well as on the hydro curves for 
Fort Benton, Loma and Zortman? A. There is. 
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748 Q. Will you give us the hour and date on which 
that starts at the tailrace gage at Morony? A. July 

2, 1936, at 9 P. M. 

Mr. Gatchell: Mr. Trial Examiner, Mr. Chase has quite 
correctly called my attention to the fact that the initial dis¬ 
cussion of letter (a) appears on 650; therefore the orginal 
exhibits will be marked with the transcript reference 650 
to 653. 

Trial Examiner: All right. 

Mr. Gatchell.: They have not been marked at all as yet 
but it will be 650 to 653. 

Q. Where is there a comparable peak for the one that 
you have indicated at 9 p. m. at Morony? Where is there 
a comparable peak at Fort Benton, and what is the hour 
and the day! A. On July 3, 1936, at 4:30 a. m. at Fort 
Benton. 

Q. Is there a depression right after the peak at Fort 
Benton that you gave as 4:30 a. m. A. There is. 

Q. What is the hour for that depression? A. The hour 
for that depression at Fort Benton is approximately 2 
p. m. on July 3, 1936. 

Q. What is the corresponding hour of the depression 
at Morony? A. The corresponding hour of the de- 

749 pression at Morony is approximately 5 a. m. on 
July 3, 1936. 

Q. You gave the peak at Fort Benton as 4:30 a. m. of 
July 3. Is there a corresponding peak at Loma. A. 
There is. 

Q. What is the date and hour of that? A. On July 3, 
1936, at approximately 9 a. m. at Loma. 

Q. You gave the depression as occurring at approxi¬ 
mately 2 p. m. on July 3 at Fort Benton. Is there a corre¬ 
sponding depression on the recordergraph at Loma? A. 
Yes; the corresponding depression on the recordergraph 
curve at Loma occurs on July 3, 1936, at approximately 
6 p. m. 
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Q. Is there a peak at Zortman Ferry graph correspond¬ 
ing to the peak on the Loma gage occurring at 9 a. m. on 
July 3, 1936? A. There is. 

Q. What is the date and hour of that corresponding 
peak at Zortman? A. The corresponding peak at Zort¬ 
man occurs on July 4,1936, at approximately 6:30 p. m. 

Q. Is there a corresponding peak on the Fort Peck 
curve corresponding to that 6:30 p. m. at Zortman? 

750 A. There is. 

Q. What is the date and hour of that? A. That 
peak occurs on July 8, 1936, on the gage near Fort Peck 
at approximately 10:30 a. m. 

Q. Starting at the top of Morony plant again, you placed 
the letter (c) at the Morony plant, the time when the dis¬ 
charge from the Morony plant started to increase, is that 
correct? A. That is correct. 

Q. That is July 5 at approximately 7 a. m. A. Yes, sir. 

Q. According to this statement. A. Yes, sir. 

Q. What is the corresponding start of the increase at 
Fort Benton? A. The time of the start of the correspond¬ 
ing increase at Fort Benton— 

Q. That would be your letter (f) ? A. That would be 
the letter (f). 

Q. What is that hour? A. Approximately 9:30 p. m. 

Q. You failed to give the time indicated by your letter 
(e) at Fort Benton. Can you give me that time? A. I 
would like to have the official chart. 

Q. I am showing the witness the official chart. 

751 A. Point (e) occurs at approximately noon on July 
4, 1936. 

Q. Now, do you have an indication on the Loma graph 
of the time when the discharge picks up corresponding to 
the point indicated by the letter (f) at Fort Benton? A. 
I do. 

Q. What time is that? A. The increase commences at 
Loma at approximately 4 a. m. on July 6, 1936. 

Q. Is there a corresponding point on the graph at the 
Zortman Ferry gage? A. There is. 
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Q. What is the time of that? A. The corresponding time 
appears in the time on Zortman gage as July 8, 1936, at 
approximately 2 a. m. 

Q. Is there a corresponding change in the graph at the 
Fort Peck station? A. There is. 

Q. W T hat time did that change occur? A. That corre¬ 
sponding change occurs on July 11, 1936, at approximately 
9 a. m. 

Q. Returning again to the Morony plant gage— 

Trial Examiner: May I inquire of counsel as to how 
long you anticipate this will take? 

Mr. Gatchell: I have just three graphs to cover on this. 
I think that will complete it and we will have it all 

752 together. About two or three minutes. 

Q. Is there a point on that gage when the increase 
in discharge at the Morony plant tailrace becomes effec¬ 
tive ? May I take it down to Fort Benton. Is there a peak 
right after the depression that you marked with the letter 
(f) ? Is there a peak at the Fort Benton gage? A. Yes. 

Q. What is the hour of that? A. That peak occurs on 
July 6, 1936, at approximately 6 a. m. 

Q. Is there a corresponding peak at Morony? A. 
There is. 

Q. What is the time? A. That peak occurs at approxi¬ 
mately 10 p. m. on July 5, 1936, at Morony. 

Q. Is there a depression right after the peak either at 
Morony or at Fort Benton? A. There is. 

Q. What is the time of the depression at Morony? A. 
The time of the depression at Morony is at midnight be¬ 
tween Julv 5 and 6, 1936. 

v 7 

Q. What time is it at Fort Benton? A. At Fort Benton 
the depression—the corresponding depression occurs on 
July 6, 1936, at approximately 10 a. m. 

753 Q. What is the corresponding peak and depres¬ 
sion at Loma corresponding to the peak and depres¬ 
sion you have just referred to? A. The corresponding 
peak at Loma occurrs at approximately 10:30 a. m. on 
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July 6, 1936, and the corresponding depression at approx¬ 
imately 3 p. m. on July 6, 1936. 

Mr. Gatchell: That concludes Exhibit No. 75, Mr. Trial 
Examiner. 


754 E. R. Jones was called as a witness for the Com¬ 
mission, and having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Costello: 

Q. Will you state your name and address for the record, 
please. A. E. R. Jones. And the address is 1110 Four¬ 
teenth Street South, Great Falls. 

Q. How old are you, Mr. Jones? A. I will be 61 the 15th 
of April. 

Q. How long have you lived in the Great Falls 

755 area? A. I was bora there. 

Q. And you have resided there continuously? A. 
Ever since then. 

Q. Mr. Jones, where is your place located in Great Falls? 
I don’t mean the present address, but where you spent your 
early years. A. I was located on a ranch a mile and a half 
above the Country Club on the west side of the Missouri 
River, right on the Missouri. 

Q. How far from the water’s edge would you be? A. 
From where? 

Q. From the water’s edge, from the water’s edge of the 
Missouri River. A. From the river bank ? 

Q. Yes. A. Oh, back maybe 150 feet. 

Q. Did you ever see any boats on that River, Mr. Jones? 
A. Yes. 

Q. Can you name them for us, please? 


756 A. Well, there were three that I knew. There was 
Steamboat Minnie; and the J. J. Hill, and a Govern¬ 
ment Work Boat. 
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Q. Now, when you say the “Minnie”— A. Well, I saw 
them operating for several years between Great Falls and 
up river points. 

Q. Well, what years would those be, can you tell us? A. 
Well, they was the first years in the 90’s. I couldn’t say 
specifically just the years, but around, I should say, *94, 
’95 and ’6; somewheres in there. 

Q. I see. Now, what years did you see the J. J. Hill? 
A. During those years. 

Q. The same years? A. Yes. 

Q. And how about the Government boat? A. Well, the 
Government boat came in later than the Minnie and 
757 the J. J. HilL The Government put the boat on the 
River to build dams to deepen the channel in the 

River. 

Q. It was later than the first two boats you talked about? 
A. Yes. 

Q. Did you ever see a boat called the Fern? A. Well, 
I have heard plenty about it, but I can’t recall the Fern. 
I think it was before the J. J. Hill and the Minnie. 


Q. I would like to have you tell us about the Minnie, Mr. 
Jones. Can you describe that boat? A. No. It was a screw 
type. 


758 Q. How long was the boat? A. The Minnie was 
about 25 feet long. 

Q. And about how wide? A. About 12 feet wide. It 
was painted green with a red water line. 

Q. Do you know how much draft? 


A. Three feet, I would say. 

Q. Now, how far up the River, of your own knowledge, 
did the Minnie operate? 

• •••#•••«# 
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759 The Witness: I rode on it as far as Box Elder 
Park. 

By Mr. Costello: 

Q. How far up the River from Great Falls was Box 
Elder Park? A. I think 8 miles, something like that, some¬ 
thing like 8 miles. 

Q. Did you go up there often or just once, or what? 

760 A. Oh, two or three times. 

Q. What season of the year would that be, Mr. 
Jones? A. In the summer time. 

Q. Did you see the Minnie operating on the River other 
than the times you rode on it? A. Yes, often. 

Q. Would the Minnie’s trips be made while the water 
was high or low? A. All seasons of the year. 

Q. All seasons? A. Yes. 

Q. Do you know how many passengers could be carried 
on the Minnie? A. The Minnie itself wouldn’t carry many 
passengers; it was a small boat, but it towed a barge be¬ 
hind it that carried maybe 75 or a hundred people. 

Q. How far up would it take the barge? A. Well, to 
either park, to Box Elder Park or Glenwood Park. 

Q. Now, you just mentioned Glenwood Park for the first 
time. Is that the same as Box Elder Park? A. No, it is 
a different park altogether than Box Elder Park. 

Q. Where is Glenwood Park located? A. Glenwood 
Park w*as on the west bank of the Missouri River, 

761 just opposite the White Bear Island. And that is 
about two miles above the mouth of Sun River, 

where Sun River enters into the Missouri. 

Q. Would that be above or below Box Elder? A. It 
would be about mid way between Box Elder Park and 
Great Falls. 

Q. Not quite so far, in other words? A. About half 
way. 

Q. Now, as to the J. J. Hill that you mentioned, did you 
ever ride on that boat? A. Yes. 
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Q. Where did you go on that boat? A. Well, I went on 
the J. J. Hill as far as Glen wood Park. I never went as 
far as Box Elder Park on it. I made several trips from 
Great Falls up to Glenwood Park. 

Q. Whiat kind of a boat was the J. J. Hill? A. A white 
boat with a red water line. And it was a screw type boat. 

Q. And can you tell us something of the dimensions of 
the boat? A. It was about 30 feet long, with a 12-foot 
width, I would say, and it pulled a barge like the Minnie 
did. 

Q. Could you tell us the draft of that boat, too? A. 
Practically the same as the Minnie, three feet. 

Q. Do you know who owned the J. J. Hill? A. 
762 Captain Taylor, that owned the boat house. 

Q. Do you know who owned the Minnie? 
##•••••••• 

A. I don’t know. 


By Mr. Costello: 


Q. Getting back to the J. J. Hill for a moment, did you 
ever see the J. J. Hill on the River above Glenwood 
763 Park? A. Yes. 

Q. WThere would that be? A. Well, it was be¬ 
tween Box Elder Park and Great Falls. 

Q. Mr. Jones, did you ever see any logs floating on the 
River while you were living there at Great Falls? A. Yes, 
I have. 

Q. WThat years would those be, or year? A. Well, that 
was in the early part of the 90’s, I would say, ’93, ’94, ’95, 
around there. 

Q. Do you know where those logs were going? A. Well, 
they were going to a saw mill at Great Falls. 

• ••••••••• 

Q. What saw mill were they going to? A. B. & M. 

Q. B. & M.? A. B. & M. 
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Q. Where was the B. & M. Saw Mill located, Mr. Jones? 
A. Their boom started at the Montana Brewery on the 
west bank of the Missouri River, just below the W T agon 
Bridge. The first boom pier was there, and then the boom 
piers angled northeast and down across the River, 

764 down to where the mill was located, about 10th 
Street Bridge. 

Q. How long w'ould you estimate that boom to be from 
that description you gave? A. It was a pretty long boom. 
It was probably well over a quarter of a mile long. 

Q. And how wide would it be, w’ould you say? A. Well, 
the width of the River; it was the width of the River. 

Q. I don’t want you to try to give me the number, but 
can you tell me about how many logs you saw in that boom 
at any one time? A. I never counted them, or anything, 
but they backed up above the Wagon Bridge when the 
boom was full. 

Q. And the Wagon Bridge was how far from the saw 
mill on the River? A. Well, it w T as over a quarter of a 
mile above the River, above the saw mill, the Bridge was. 

Q. How often would you say you had seen that boom 
full of logs? A. Well, several times, different springs, 
when we came from our ranch; we had to cross the Wagon 
Bridge, and you could look right down onto the boom, be¬ 
cause it was right below the Wagon Bridge. 

Q. Did you ever see any lumber rafts at Great Falls? 
A. No, I never noticed lumber rafts. Just logs. 

765 Q. Do you know of any other saw mills at Great 
Falls? A. Well, there was the Holter. 

Q. Where was that located? A. That was just below 
where the City Water Works is now. 

Q. Where would that be in relation to Sun River? A. 
Ira Myers had a mill there, too. Ira Myers. I couldn’t 
tell you definitely about whether that was the Holter or 
the Ira Myers mill that w T as right below the Water Works, 
but Ira Myers started a milL 
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Q. What would that location be in relation to the mouth 
of Sun River, for example? A. Well, it would be just 
about at the mouth of Sun River. 

Q. Did I understand you to say you did not know who 
owned that saw mill, or were not sure? A. Yes; I am not 
sure. It was either Holter or Ira Myers. 

Q. Did they have a boom there, too, Mr. Jones? A. Not 
to my knowledge. 

Q. Did you ever see logs going down to be taken in at 
that saw mill? A. Well, the rafts—As the rafts came 
down, they would steer them into the upper mill there, and 
the others would go down to the boom. 

766 Q. Oh, rafts, you say? A. Well, they would float 
logs, loose logs down, and also rafts, but the rafts, 

I think, went to the upper mill. 

Q. Do you recall how many rafts you have seen at any 
one time? A. Well, they just seemed to keep coming. 

Q. Over what period of years, Mr. Jones? A. Well, 
those same years I mentioned in there on that operation, 
was about that same time. 

Q. Now, while you were living there along the River, did 
you ever have occasion to see any other boats than those 
you have mentioned? A. Besides the Minnie and the J. J. 
Hill, the Government work boat. 

Q. Did that have a name? A. What was that? 

Q. Did that have a name? A. No, we just called it the 
Government boat. 

Q. Were you ever on board that boat? A. Yes. 

Q. Did you take any rides? A. Just when the men were 
working with it, pulling the loads of rock out to build dams. 

Q. How far up the River on the Government boat 

767 did you ride? A. Well, it was between the dams 
they was building, just short distances. They had 

a big stone quarry up the River there, and they would 
load barges, and this boat was kind of a tug boat, a big 
tug boat; it would tow great barges of stone out to these 
dams. 
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Q. How big a boat would you say that was, Mr. Jones? 
A. Well, it was quite a bit larger than either the Minnie 
or the J. J. Hill. I couldn’t say just what size it was. 

Q. Could you give us an estimate as to length in feet? 
A. Well, it was at least 40 feet long, and much wider than 
the—maybe 20 or 30 feet wide. It was a much larger boat 
than either the Minnie or the J. J. Hill. 

Q. What kind of power did it have on it? A. Steam. 

Q. I don’t mean steam. I mean as to propeller or stern 
wheel, screw type? A. I don’t recall whether it was stern 
wheel or otherwise. I think it was a stern wheel, or side 
wheel. 

*••*••••#• 

768 By Mr. Costello: 

Q. What were they doing with the Government boat, 
Mr. Jones? A. Well, they were building—Now, where 
there was an island on the river, one side of the island, 
the channel, is narrower, generally; and they take this 
narrowest channel, and they would build a stone dam across 
it to stop off the River there so it would throw the current 
out into one channel, so there wouldn’t be two channels 
there on the island. 

Q. What year did you see this work going on? A. That 
must have been about ’96. 

Q. Was it one year or more than one year? A. They 
was there a couple of summers operating. 

Q. When the season’s work was over, do you 

769 know what happened to that boat, the Government 
boat? A. The Government boat? 

Q. Yes. A. No, I don’t know what happened to it. 

Q. How far up the River do you recall having seen the 
type of damming work that you were talking about? A. 
Well, they built dams there for about four miles, I should 
judge, four or five miles, at short intervals. 

Q. That is four or five miles from Great Falls? A. 
From White Bear Island. 
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Q. Oh, from White Bear Island? A. Yes. The dam 
across the head of White Bear Island was the first one 
they built. 

Q. How far would you say White Bear Island was from 
Great Falls? A. About two miles and a half above the 
city limits. 

Mr. Costello: I have no more questions at this time. 
Cross-examination 
By Mr. Chase: 

Q. This work you saw them do went six or seven miles 
above Great Falls; is that right? A. That was what? 

Q. It went upstream about six or seven miles from 

770 Great Falls? A. Well, it was closer to Great Falls 
than that. They started closer to Great Falls than 

that but they worked above. The point they started there 
must have been about three miles from Great Falls, and 
they worked up the River from there. 

Q. And they worked up four or five miles from there; 
is that what you said? A. Well, something like that, yes. 

Q. And when we are talking about Great Falls, do you 
mean the railroad bridge or the wagon bridge, or what do 
you mean? A. Where the boom was? 

Q. No, just when we talk about White Bear Island being 
two and a half miles upstream from Great Falls. A. I 
am talking about the city limits. 

Q. The south city limits? A. Yes. 

Q. Have you seen any of these improvements in recent 
vears? A. Yes. 

Q. What is their condition? A. What is their condi¬ 
tion? 

Q. Yes. A. Well, you can’t tell where they were there 
at all; where they were built. 

771 Q. If you hadn’t known they were built there, you 
wouldn’t see them today, would you? A. No, you 

wouldn’t. 

Q. Now, this Government work boat, you say it was 
about 40 feet long? A. Sir? Which? 
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Q. This Government work boat. A. Yes, I would say 
it was about 40 feet long. 

Q. And tw’enty or thirty feet wide? A. Possibly 20, or 
something like that. 

Q. Do you know about the draft? A. Well, I don’t 
imagine it took a very great draft, because it w’as a wider 
boat. 

Q. How many passengers rode in that Government work 
boat? A. What is that? 

Q. How’ many passengers rode on that Government 
work boat? A. Just workmen. 

Q. Just -workmen? A. Yes. 

Q. How many would there be of them? A. Well, there 
were scow tenders, and they had two or three big scows 
that they tended, and there might have been seven or eight 
men rode on the boat. 

772 Q. And how often did that boat go up and down? 

A. Well, it stayed—it made regular trips to the city 
and back to work again, presumably for supplies, and 
powder. They used an aw’ful lot of powder and stuff there 
at the quarry blasting. 

Q. And how’ often would it go back and forth in the sum¬ 
mer? A. Not very often. 

Q. Now, during w’hat time of the year did you see lumber 
rafts on the River? A. I never saw’ a lumber raft. 

Q. You never saw a lumber raft? You understood my 
question; you never saw r a lumber raft? A. Not lumber, 
no. 

Q. Now, about this mill by the City Water Works, across 
from the mouth of Sun River, you don’t know whether 
Ira Myers owmed that or w’hether Holter owned it? A. No. 

Q. But there was just one mill there? I say, there was 
just one mill there? A. To my knowledge, yes. I think 
Ira Mvers owned it, though. 

Q. Now’, this boom you described at the B. & M. starting 
by the w r agon bridge and running for about a quarter of 
a mile, did that run diagonally across the river? A. 
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713 No. Downstream. It started—the first boom pier 
was at the Montana Brewery below the wagon 
bridge. You know where that is. 

Q. Yes. A. The first boom pier was there, and these 
boom piers were built out of logs and rock, and from each 
boom pier there was a heavy chain stretched and logs fas¬ 
tened, and as these loose logs came down, it picked them 
up and held them, and gradually worked them down the 
River. 

Q. And the boom chain angled diagonally across the 
River? A. Yes. 

Q. You say you saw the boom full of logs, I believe, sev¬ 
eral times in different springs. You mean several times 
when you went to town the boom was full of logs? A. Yes. 

Q. You don’t mean it had been emptied and filled several 
times. A. No. 

Q. You don’t know whether it had or hadn’t. A. They 
generally brought them down altogether, and when the 
drive was over, then they would work them out with the 
boom as they needed them. 

Q. How long would the drive last? A. Well it 
774 would last, the drive would last several days or 
weeks maybe. 

Q. Well, how many days or weeks? A. I had no occa¬ 
sion to count them. 

Q. And you just don’t know; is that it? You don’t know 
accurately how many days or weeks it lasted? A. No, I 
never took that much interest in them that I counted them, 
or anything like that. 

Q. It didn’t last all summer? A. No, not all summer. 

Q. Or anything like that? A. No. 

Q. Now, getting back to the Minnie, you rode on it up 
to Box Elder Park, I believe? A. Yes. 

Q. And you say it towed a barge with passengers? A. 
What is that? 

Q. I think you said it towed a barge with passengers. 
A. Yes. 
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Q. And that the barge could carry as many as 75 people. 
A. Yes. 

Q. Did the barge carry many passengers! A. Yes. 

Q. Would you want to make a guess at how many pas¬ 
sengers the barge probably carried a year! A. Well, it 
carried a great many. 

By Mr. Chase: 

Q. Would you say the Minnie carried or towed several 
hundred passengers a year! A. Yes. 

Q. A thousand maybe! A. Yes, or more. 

Q. Both ways! A. Yes. 

Q. Would that include the trips it made to Glenwood 
Park, as well as Box Elder Park! A. Yes. 

Q. And that would be true in each of the years 

776 that vou have testified vou saw it running there! 

m* m/ w 

A. Yes. 

Q. Now, how about the J. J. Hill! How many passengers 
would vou estimate that it carried in a vear! A. Well, it 
also pulled a barge when the picnics were in season. 

Q. As big a barge as the Minnie! A. Yes. 

Q. And would it carry good crowds! A. Yes. 

Q. And would you think that would run into several 
hundred! A. Yes. 

Q. Or maybe a thousand! A. Yes. 

Q. Or more! A. They really ran on a schedule. There 
was a boat on the road going and coming all the time. 

Q. Do you know what happened to the Minnie! A. To 
the Minnie! The Minnie was sent to Alaska. 

Q. Do you know how it left town! A. No, I don’t. 

Q. How about the J. J. Hill! A. It was sent to Alaska. 
Q. Do you know how it left town! A. No. 

777 Q. What I mean is: You don’t know how they 
shipped it out. A. No. 

Q. Now, this logging that you were telling us about 
was in the middle 90’s; is that right! A. Yes. 
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Q. You have been around Great Falls ever since, haven’t 
you? A. Oh, yes, I was there before they ever started to 

b et 

Q. You were there when I came, Mr. Jones? A. Yes. 

Q. And you haven’t seen any logging since that you told 
us about, have you? A. No. 

Mr. Chase: That is all. 

Trial Examiner: All right, Mr. Eickemeyer. 

Cross-examination (contd.) 

By Mr. Eickemeyer: 

Q. Mr. Jones, during the time that you testified you saw 
log rafts, how many log rafts did you see on the River? 
A. I never counted them, Mr. Eickemeyer? 

Q. Did you see very many? A. Yes, I did. 

Q. And the log rafts went where? A. Then went by 
77S our ranch, down the River, and I stood on the River 
bank in front of our house and watched them one 
after another go by. 

Q. I understood you to say, Mr. Jones, that the loose 
logs went down the River and the rafts went to the Ira 
Myers mill. A. Well, I was not versed much in logging 
in those days; I was pretty young, but I remember these 
things just as vividly as if they happened yesterday. 

I know there was an awful lot of loose logs come down 
the River, and there was thousands of B. & M. logs in the 
brush right along the River. They was left there and have 
rotted there. They never did get them out of the brush, 
and the sand bars have covered them. 

There was a lot of loose logs came down besides the 
rafts. 

Q. You remember those log rafts very vividly now? 
Very distinctly? A. I sure do. 

Q. Did they haul anything else on those log rafts? A. 
Not as I saw them. 

Q. Never saw anything like horses or wagons or things 
like that? A. There was two men to a raft with an oar 
at each end of the raft. 
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779 Q. That is all? A. To steer them, to keep them in 
the middle. 

Q. I am trying to find out whether you saw anything 
transported on those log rafts, such as horses or w’agons, 
or things like that. A. No, they were just logs. 

Q. You were born in Great Falls? A. I was born there. 
Q. When? A. April 15, ’86. 

Q. April 15, 1886? A. Yes. 

Q. And was your Father living in the city of Great Falls 
at that time? A. No, I was born there in April of ’86, and 
we moved on our ranch on the River there by the White 
Bear Island the summer of ’86. 

Q. The same year? A. Yes. 

Q. And what you have been testifying to is what you 
observed there as a boy along the river bank? A. Yes. 

*••*•#•#•« 

Mr. Costello: Mr. Examiner, this witness has not seen 
Exhibit No. 22 for identification, and I am going to 

780 follow the same procedure here of showing him a 
couple of those pictures in that exhibit, without the 

titles, of course, and asking him if he can identify that 
scene. 

Mr. Chase: I don’t understand if this is redirect in the 
sense that we are limited at all in our examination. 

Trial Examiner: Certainly not. 

Re-direct examination 

By Mr. Costello: 

Q. Do you recognize that picture? A. Well, that— 

Mr. Chase: Just a moment, please. Would you answer 
“yes” or “no” first, Mr. Jones. 

The Witness: Yes, I recognize it. 

By Mr. Costello: 

Q. Can you tell us what it is? A. That is the logs behind 
the boom. 
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Q. What logs do you mean? A. The B. & M. logs. 

781 Re-cross examination 

By Mr. Chase: 

Q. When you said those were logs behind the boom, you 
don’t mean you saw that exact scene; you mean it looks 
like the logs you saw behind the boom? A. That is just 
the way they looked behind the boom when I saw them. 

Trial Examiner: Mr. Coomes, you may return to the 
stand. 

782 Ralph E. Coomes resumed the stand and testified 
further as follows: 

• •*••*#•#• 

783 Mr. Gatchell: I now show him the one marked for 
identification as Exhibit 85-a. 

By Mr. Gatchell: 

Q. Do you recognize that? A. I do. 

• •**•*•••# 

Q. Who took that picture? A. I took that picture. 

Q. Now, I show you the other two photographs, marked 
as Exhibits 85-b and c for identification. 

Did you take those photographs? A. I did. 

Q. Where did you take those photographs? A. All at the 
same spot, at the same mill. 

Q. As 85-a? A. Yes. The same time, in July of this 
year. 

7S4 Mr. Gatchell: I offer Exhibits 85-a, b and c for 
identification in evidence at this time. 

Mr. Chase: To the introduction of Exhibits 85-a, b and 
c, the Montana Power Company objects on the ground that 
no proper foundation has been laid. There is no showing 
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that the pictures have any connection whatsoever with any 
operations which have been testified to here, or with any 
logging or lumber operations which might conceivably be 
in issue. 

• •••••••*• 

Trial Examiner: I think maybe the point is well taken, 
and on the present state of the evidence 85-b and c will not 
be received. 85-a is received in evidence. 

By Mr. Gatchell: 

Q. Mr. Coomes, this morning before the recess, I 
785 asked you to look at Exhibit 75, and we pointed out 
some points on there. 

Have you examined the other 'wave charts admitted as 
Exhibits 76, 77 and 78 as to the time lag between Moronv 
and Fort Benton ? A. I have. 

Q. In general, what time lag do these exhibits show in the 
time of 'water traveling between Morony and Fort Benton? 

Mr. Corette: Objected to, Mr. Examiner, on the ground 
that it is too complex a question. There are several ex¬ 
hibits to which he is referring, and his testimony as to 
Exhibit 75 showed that there was a considerable difference 
in time lag in certain instances. 

Trial Examiner: Now, are you speaking of average? 
You spoke of general. I wmnder if you mean average time 
la 0 * 

Mr. Gatchell: I mean to ask this witness precisely 
whether in general there is any indication of the time lag 
between Morony and Benton. 

I suggest that the question is not as complex as Mr. 
Corette has in mind, and he is of course permitted on cross 
examination to develop what he thinks are differences. 

Trial Examiner: I presume by ‘general’ you mean 
‘average’; is that correct? 

Mr. Gatchell: That is correct, yes, sir. 

Trial Examiner: All right. The witness may answer. 
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786 The Witness: I have examined these charts with 

care and find that in general the time of water travel 

between Morony and Fort Benton is less than half a day, 

and is usuallv around nine hours. 

•* 

By Mr. Gatchell: 

Q. The other day I showed you a Pow’er System State¬ 
ment submitted by the Montana Powder Company for the 
years 1934, 1935 and 1936 and called your attention par¬ 
ticularly to some reservoir curves in that Power System 
Statement. 

Do you recall the reservoir curves? A. I do. 

• ••#••••*• 

7S7 By Mr. Gatchell: 

Q. Now, Mr. Coomes, w’hat is the purpose of reservoir 
curves such as those to w’hich I have just referred? A. The 
purpose of those curves is to show’ the volume of w r ater in 
second foot days, and the number of kilow r att hours assumed 
to be available when the water in the particular reservoir is 
at certain elevations. 

Q. Taking, for example, the reservoir curve for the Heb- 
gen Reservoir, one of those to which you referred, where i 
is it assumed that the kilowatt hours of energy available 
from storage w r ould be generated? j 

• • « * • * • • # • ! 

i 

788 The Witness: The Hebgen Reservoir curve as¬ 
sumes that the w’ater released from storage will be 
utilized through the eight pow*er plants located below the i 
reservoir. \ 

i 

Bv Mr. Gatchell: j 

Q. Does that reservoir curve assume that all of the water 
released from Hebgen storage wrill be utilized through each 
one of the eight plants, or does it assume that there will be 
some depletion after release from storage? 

7S9 Mr. Corette: Objected to on the ground that there 
is no sufficient foundation for this question, the curve 
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to which it refers speaking for itself and this witness not 
being shown qualified to draw any such conclusion from 
the curve to which he refers. 

I have no objection to the curve being put in evidence if 
vou want to do that. 

By Mr. Gatchell: 

Q. Mr. Coomes, in order to answer my question, what 
would you have to examine ? A. Read the number of kilo¬ 
watt hours in storage at Hebgen Plant and route that 
water through the head available at each of the downstream 
plants, and after you do that—the results obtained when 
you route that water through each of the downstream 
plants show that all of the heads were used and all of the 
water released is utilized through those plants. 

Trial Examiner: You mean insofar as the curve is con¬ 
cerned ? 

The Witness: Pardon? 

Trial Examiner: You mean insofar as the curve is con¬ 
cerned? 

The Witness: Insofar as the curve is concerned. In 
other words, the kilowatt hours shown by that curve can¬ 
not be arrived at or reached, and are not available at the 
elevation shown unless the storage is used through all of 
the plants downstream from Hebgen. 

790 Trial Examiner: I wanted to make sure I under¬ 
stood your meaning. There was a question in my 
mind as to whether you meant that those computations 
which you made would show the actual use of the water. 

Bv Mr. Gatchell: 

* 

Q. Now, did you answer my question as to whether that 
curve shows that all of the water released from storage is 
assumed to be used or whether it assumes there will be a 
depletion after released from storage. 

Mr. Corette: Mr. Examiner, I still object on the ground 
that no foundation has been laid. The witness said by 
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checking all of the plants down below, he could tell how 
much power was generated. There has been no founda¬ 
tion showing that he did make any such check. 

Trial Examiner: I understood him to say he did make 
such computation. I may have misunderstood his answer. 

By Mr. Gatchell: 

Q. Did you, Mr. Coomes? A. I did. 

Mr. Corette: I may have misunderstood it. 

Mr. Gatchell: He said he did. He said before he did. In 
his previous answer he said he did, and he now repeats that 
he did. 

Mr. Corette: In his foundation did he further say that 
he could identify the water that came from Hebgen 

791 that generated the power at those plants? 

Mr. Gatchell: He doesn’t have to. He is just taking 
what the curve says. 

Mr. Corette: I renew the objection that there is no 
foundation. I add to the objection. In addition, that he 
is attempting to give testimony which is contrary to a 
physical fact, it being a recognized physical fact, of which 
any Court would take judicial notice, that water passing 
hundreds of miles down a stream would partially evapo¬ 
rate. 

Trial Examiner: He is not attempting to testify as to 
what actually happened here. He is attempting to testify 
as to the assumptions contained in the curve. That is the 
way I understood his testimony, Mr. Corette. 

Mr. Corette: Then I think it is entirely incompetent, 
irrelevant and immaterial, because it has no bearing on 
any water that actually was used or did go through the 
plant. 

Trial Examiner: I think that goes to the weight. 

• ••••«•### 

792 Trial Examiner: I understand that he cannot 
testify except that the curve must assume such and 


such. 
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Mr. Gatchell: That is right. 

Trial Examiner: I will permit the answer. 

Mr. Gatchell: I will place the curve in. I have no objec¬ 
tion to placing the curve in, and I will ask that the five 
curves, Hebgen, Madison, Canyon Ferry, Hauser and 
Holter, contained in the Power System Statement of the 
Montana Power Company for the years 1934, 1935 and 
1936 be marked for identification and offer them in 

793 evidence. And I further request the privilege of 
supplying copies later. It seemed to me it was just 

cluttering up the record, and I had not proposed to intro¬ 
duce them, and for that reason I did not have copies made. 
We will supply the copies. 

Trial Examiner: It seems to me it has become quite 
argumentative, and I thought perhaps it might save time. I 
am not particular whether it comes in as an exhibit or by 
reference. 

Mr. Gatchell: If Mr. Corette is satisfied with putting 
them in by reference, of if he wants to put them in as 
exhibits, I don’t care. 

Mr. Corette: I am perfectly frank to say I don’t know 
what Mr. Gatchell is driving at. And if I don’t understand 
it, I think it should go in in a proper legal manner. The 
procedure he has suggested of putting these five curves in 
evidence and furnishing copies is entirely satisfactory to 
us. 

Trial Examiner: I will be understood that that be done. 

• •••••••#• 

794 Mr. Corette: I am going to object to the offer of 
the exhibits unless the instructions are also put in 

with the curves. 

Mr. Gatchell: We will put in the whole Power System 
Statement, if you like. 

Mr. Corette: I don’t care what you put in, Mr. Gatchell, 
but you are not going to put in without objection some¬ 
thing that is incomplete, and I don’t believe the curves can 
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be understood without the instructions; so, unless the in¬ 
structions are added, I object to the curves, on the ground 
that there is not sufficient foundation. 

Trial Examiner: I think your objection is well taken, 
that any document introduced should be sufficiently com¬ 
plete to be explained. 

Mr. Gatchell: Mr. Costello has supplied me with a 

795 copy of the reservoir curve, but since it does not con¬ 
tain the instructions, I cannot have it marked for 

identification until I obtain the instructions, and I will at¬ 
tach to the curves themselves the instructions. 

Mr. Corette, am I correct that the instructions appear on 
the page preceding the first curve? 

Mr. Corette: I believe so. I think they look like the 
instructions that go with the curves. 

Mr. Gatchell: My recollection is that that is the page. 
I will attach that page at the appropriate time. 

Trial Examiner: All right. It will be understood. 

I think, in the meantime, in order to have them here, we 
will have them marked as Exhibit 87, for identification. 
Mr. Gatchell: All right. That will be a, b, c, d, e, and f. 
Trial Examiner: Well, if they are all attached together 
with one document and page number, I would think it is 
unnecessary to give them separate numbers. 

Mr. Gatchell: No, sir. They will all be attached to¬ 
gether. 

Trial Examiner: Those were the instructions which 

apply to all of them, and for that reason I prefer not to 

have the letters. 

Mr. Gatchell: You are right. 

% 

• •••#*•«#• 

796 By Mr. Gatchell: 

Q. Mr. Coomes, you said you had to make an examination 
of this Hebgen curve for illustration. 
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In testing the accuracy of that curve, what plant capa¬ 
bilities did you use for the eight lower plants? A. The plant 
capabilities which I gave on page 541 of the transcript give 
the same result as does the Hebgen Reservoir curve. 

Mr. Corette: Mr. Examiner, we ask to have stricken the 
words, “give the same results as the Hebgen Reservoir 
curve,” on the ground that that part of the answer is not 
responsive to the question. There was no opportunity to 
object to it. 

Trial Examiner: I don't exactly understand the objec¬ 
tion. 

Bv Mr. Gatchell: 

Q. Mr. Coomes, you said you checked the Hebgen Reser¬ 
voir curve. 

Now, all I want to know is what plant capabilities did 
you use. A. I used the plant capabilities of 43.8. 

Q. Is that the same one you gave on page 541 of 

797 the transcript? A. It is. 

Q. Is that the plant capability of eight plants, of 
all eight plants, below Hebgen? A. It is. 

Q. Did your check agree "with the reservoir curve as it 
is contained in Exhibit 87 for identification? A. The com¬ 
putations of the energy available yields the same results by 
utilizing the curve for mathematical calculations. 

798 Q. Now, Mr. Coomes, Mr. Corette stated just a 
few moments ago as a physical fact that it is impos¬ 
sible to have a correct opinion given with respect to this 
curve because it fails to take into account the matter of 
evaporation. 

Would you turn to page 538 of the transcript of testi¬ 
mony in the case of Broadwater Missouri Water Users' 
Association et al vs Montana Power Company as printed 
in the United States Circuit Court of Appeals for the 9th 
Circuit, in case No. 10350, and read from that portion of the 
transcript the statement made by engineers for the com- 
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pany? A. The statement is by Arthur C. Pratt of the Mon¬ 
tana Power Company: 

“Mr. Gatchell: I will give a more specific time as I 
should. 

“Q. Can you give me any estimate of evaporation loss 
from (501) Canyon Ferry pond during the year 1940? A. 
No. 

“Q. Can you give it to me for any year prior to that? 
A. No. 

“Q. How can you measure the natural flow entering the 
upper end of Canyon Ferry pond by anything like an accu¬ 
rate figure if the measurement of that flow is taken below 
Hauser dam and referred back and yet you don’t take 

799 into consideration the evaporation loss? A. Evapo¬ 
ration whatever it may be, is not very much more 

than it used to be when the river flowed in a natural course. 
Presumably it is more than it was then, and inasmuch as 
we know no way to measure the evaporation of a constantly 
changing stream, except to go and get the records which 
are scattered from hundreds or thousands of miles away 
as a criterion, we just ignore that variation. It seems to be 
the only way to do it. 

“Q. As a practical matter, it hasn’t entered into your 
computation at all? A. It hasn’t entered into our compu¬ 
tation at all, if there is such a thing. ’ ’ 

Q. Now, would you go to the bottom of page 539 and the 
top of page 540 and see what the same witness said. A. “Q. 
I presume when measuring the release of water from either 
Hebgen or Madison for the purpose of determining the 
natural flow at the head of the pond at Canyon Ferry you 
take into consideration or account any irrigation used that 
might be made between Madison and the head of Canyon 
Ferry pond, is that correct? A. We take it into account 
in that it is reflected in our figures. 

“Q. How do you take it into account? Where do 

800 you make the measurement? A. We don’t measure 
it at all. It is reflected in our figures.” 
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Q. Turn to page 541 of the same transcript and read the 
statement appearing on that page by the same witness. A. 
“Q. I am speaking of storage released, Mr. Pratt. I under¬ 
stood you to say you took into account the releases and stor¬ 
age at Hebgen and Madison, that when water was released 
from storage at Madison that that amount of release would 
be deducted from the actual flow at Canyon Ferry so as to 
give you the natural flow at Canyon Ferry, am I correct? 
A. We deduct—yes, you are correct. We deduct the exact 
amount turned out but don’t always get it. 

“Q. You deduct the amount turned out, is that correct? 
A. Yes, sir. 

* ‘ Q. And that takes into account nothing that happens to 
any of the water between the time it is released from (504) 
storage at Madison and the time it gets down to the head 
of the pond at Canyon Ferry, does it? It disregards any 
irrigation use that may be made in intervening storage, 
doesn’t it? A. That is automatically disregarded, yes. 

“Q. So to that extent your, figures are also inade- 
801 quate, are they not? A. They are not inadequate 
for our purposes, but might be for your definition of 
how we figure it. ’ ’ 

• ••••*••*# 

By Mr. Gatchell: 

Q. Mr. Coomes, would you turn to page 365 of the same 
testimony and read the statement there by Mr. Pratt. A. 

“Q. Explain to the court again how you arrive at the com¬ 
puted natural flow? A. I didn’t do it, but I will now.” 

This is Mr. Pratt testifying. 

“The natural flow of each plant is the actual flow below 
the plant plus or minus the total water stored or released 
from storage in the reservoir above that plant. That is to 
say, if we start with the water in the river below a given 
plant we follow up the river and determine when the water 
was stored or released from each reservoir up the 
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802 river. Then we add or subtract the amount of water 
stored or released in all reservoirs above and we 

have the so-called natural flow at the plant under consider¬ 
ation. There is a further point necessary to consider and 
that is the proper time allowance for the water to flow from 
each reservoir to the next one below. We have rated the 
river by observing the time it takes for a wave of water to 
pass from Madison to Canyon Ferry, for instance, and 
between each of the plants. They are a considerable dis¬ 
tance apart and we have adopted a conventional figure 
which is as near as it can be conveniently used to the actual 
facts. A delay (347) of one day in water from Hebgen to 
reach Madison, a delay of two days for water from Madison 
to reach Canyon Ferry, no time allowance between Canyon 
Ferry and Holter, although there is a slight delay of a few 
hours, and a delay of two days between Holter and the 
Great Falls plants.” 

Q. Now, on page 530. A. This is Mr. Pratt testifying: 

“A. Sometimes it is, but where very, very commonly 
there is a great deal of surplus passing over the crest of 
the dam and particularly in the summer time when we are 
in need of water, so there isn’t any waste at a critical time. 

“Q. You mean the Madison power plant uses 

803 water that leaks through the dam? “A. I do not. 
I mean under the necessity of discharging enormous 

quantities of water during the summer months, when water 
is short from the Hebgen reservoir, there is ample water 
to run Madison plant to full capacity, regardless of whether 
there is leakage through the dam or not. 

“Q. Then I understand the flow at Madison during the 
summer months is considerably in excess of the water wheel 
capacity? A. It is for quite a little period of time—let us 
say six weeks, approximately. 

* 1 Q. And during that period when the flow is in excess of 
water wheel capacity, the excess is wasted as far as Madi¬ 
son use is concerned? A. It is used to very, very great 
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advantage in seven other plants down the river. That is 
whv we send it to them.” 

Q. Now, on pages 694 and 695, there is another very illu¬ 
minating statement by Mr. Pratt. Will you read that, 
please? 

Mr. Corette: May I ask what the materiality of this is? 

• ••••*•#•• 

806 Mr. Gatchell: Page 530, Mr. Trial Examiner, is 
offered for the express purpose of supporting Ex¬ 
hibit No. 79 which was the first combined effects chart sub¬ 
mitted by this witness. 

Trial Examiner: Is there objection to the receipt of this 
portion of the record in evidence. 

Mr. Corette: Yes. We ask to have stricken from the 
record the last answer which was reading from page 

807 530 of the Broadwater transcript on the ground it 
is entirely incompetent, irrelevant and immaterial 

to this case or any issue in it. That is in addition to the 
general objection. 

Mr. Gatchell: The direct relevancy is in the last part— 
Trial Examiner: Let me read the document. I can tell 
quicker as to the relevancy. 

Mr. Gatchell: I am showing you printed page of 530 and 
the last answer on the page is the one that is particularly 
pertinent. 

• ••••#•#•• 

Trial Examiner: I think there is some question of an 
anticipatory defense involved; however, I think it has been 
suggested already in the direct evidence. I am inclined to 
think it may have some materiality to this proceeding. All 
you have in mind is the last question and answer on page 
530? The last one that was answered on page 530? 

Mr. Gatchell: I do not want the last question. 

Trial Examiner: Not the last question to which objec¬ 
tion was made, but the previous one. 

Mr. Corette: My objection goes to all the questions. 
As I read them, as I recall them, and as I look for- 
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808 ward and backward, it seems to ascertain one thing, 
and that is at certain times in the year in some years 

there has been more water come down the river than the 
Madison plant can use and it goes by the Madison plant. 
It is what we call spill, and in that case referred to by our 
opponents as waste. There was lots of argument about 
how to define “spill” and “waste”. I do not see what that 
has to do with this case, however. 

Mr. Gatchell: Was not that water released from the 
storage the water that was called spill? I do not mean to 
spring something on you here that you have not had the op¬ 
portunity of studying. But I just suggest that the reason 
we read the previous text was to sort of illuminate the part 
that is pertinent. 

Mr. Corette: That released from storage at Hebgen 
spilled past Madison. 

Mr. Gatchell: Yes. 

Mr. Corette: I cannot tell from what he has been reading 
whether that is true or not. I cannot answer the question 
whether that has happened in the past or not. 

Trial Examiner: I think that is something as to which 
he might want to put other portions of the transcript in. 

Mr. Gatchell: We do not object to the whole thing going 
in. 

Trial Examiner: There may be many parts of it 

809 that are irrelevant to this proceeding. I am inclined 
to permit the present question and answer to be 

placed in the record as if read. I do not see why we need to 
wait for Mr. Coomes to read it into the record. 

Mr. Gatchell: He has already read 530. 

Trial Examiner: The portion on 530? 

Mr. Gatchell: Yes. I am asking about 694 and 695. 

Mr. Corette: May we have a ruling on the part read 
from page 530? 

Trial Examiner: The motion to strike is refused. You 
have your automatic exception. That applies also to you, 
Mr. Eickemeyer. 
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Mr. Gatchell: If your Honor will turn to the bottom of 
page 694 and read the answer starting on the fourth line 
of that page through page 695 down to the answer next to 
the last one on page 695. 

Trial Examiner: Closing with the words “That’s 
right ? ’ ’ 

Mr. Gatchell: If you will read that portion, you will 
see where I am directing that more specifically to releases 
from storage; that is, w’hen they take water from storage 
as to whether they assume that all of that water is used 
through the lower plants— 

Trial Examiner: It starts with the question six lines 
from the bottom on page 694? 

Mr. Gatchell: Yes. I do not think the question 
S10 adds to it. I think the answer is self-explanatory, 
but you do need that answ T er. 

Trial Examiner: I do not like an answer without a ques¬ 
tion in the record. 

Mr. Gatchell: I will put the question in then. 

Trial Examiner: There is a question in my mind whether 
even with that the answer is clear. 

Mr. Gatchell: If you will read the first answer on page 
695 wherein he says “1936, the wrnter is stored in March, 
April, May and June” and so forth “and the sum total of 
that storage is utilized later and released in July, August, 
September, October, November, December” and so forth. 

Trial Examiner: State wfiiat objections, if any, you have 
in addition to the general objection to this portion? 

Mr. Corette: I have no objection to this portion aside 
from the general objection. 

Trial Examiner: It will be placed in the record as if 
read. 

(The matter referred to is as follows:) 

“Q. Please explain to the court what appears on Plain¬ 
tiff’s (644) Exhibit 9 in detail? A. This chart shows 
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811 the deduced natural flow of the river as a dotted line 
and the solid line, actual flow measured in Morony, 

the difference between the two being the amount of water 
storage as indicated in blue for these months and in red the 
amount of water released from storage. The result of the 
operation is that in this year for example— 

“Q. Which year? A. 1936, the water is stored in March, 
April, May and June, and the sum total of that storage is 
utilized later and released in July, August, September, Oc¬ 
tober, November, December and January of the following 
year serving to increase the flow of the river, which in 
August of 1936 was approximately 1600 second feet by the 
use of storage was increased in that month to approxi¬ 
mately 3400 second feet or doubled, and the same for the 
other years. 

“Q. Tell the court whether the solid line designating 
actual outflow also indicates the amount of water used 
through the plants where water is being taken out of stor¬ 
age or during the months when water is taken out of stor¬ 
age? A. This chart doesn’t show it directly, but I know 
of my own knowledge when water is taken out of storage 
it is used through the plant. Otherwise it wouldn’t be 
taken. 

“Q. When water is taken out of storage, actual outflow is 
water going through the plant? A. That’s right.” 

• • * # « * • * • # 

812 Mr. Gatchell: The final portion of the testimony 
in this case to which I wish to direct attention and 

ask to have incorporated as though read appears on page 
709, and the question there is the third question from the 
bottom, starting with “Then I take it your real water con¬ 
trol” and so forth. 

Trial Examiner: Just the one question ? 

Mr. Gatchell: I want the balance of it. 

Trial Examiner: Is there any objection other than the 
general objection? 
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Mr. Corette: No objection other than the general objec¬ 
tion. 

Trial Examiner: It will be so noted, and the portion 
which includes the last three questions and answers on page 
709 will be placed in the record as if read. 

(The matter referred to is as follows:) 

813 ‘ 1 Q. Then I take it your real water control for the 
four Great Falls plants, your control is at Holter? 

A. That’s right. 

“Q. And use the Holter pond for the purpose of deter¬ 
mining if water should be released in addition to incoming 
tributaries to operate so as to meet the expected load? A. 
We release from Holter enough water to meet the expected 
load on the four Great Falls plants. 

“Q. So I understand it, when you generate electrical en¬ 
ergy at Black Eagle plant, does that go into the transmis¬ 
sion system of the Montana Power Company? A. Yes, sir.” 

Mr. Gatchell: This witness stated he had used stream 
flow figures obtained from water supply papers. We found 
two mistakes in those. I do not think it is necessary to do 
other than call the attention of everybody to the fact that 
the Director of the Geological Survey by letter dated Oc¬ 
tober 31, 1946, copy of which was handed to Mr. Corette, 
states that the daily discharge for May, 1937, published in 
water supply paper 826—I should interpolate as at Fort 
Benton, Montana—was given as 4300 second feet. That 
was incorrect and should have been 5300 second feet. Simi¬ 
lar evidence indicates that the daily discharge for April 17, 
1938, as published, 2700 second feet, in water supply paper 
856, should have been 3700 second feet at Fort Ben¬ 
ton. 

814 Trial Examiner: Any objection to stipulating the 
correction as has been stated by the Director of the 

Geological Survey? 

Mr. Corette: The company has no objection to the stipu¬ 
lation and no objection to the exhibit other than the general 
objection. 
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Trial Examiner: I do not think it needs to be placed in 
as an exhibit. It can be handled under stipulation. 

• •#••#*#•• 

Trial Examiner: It is so understood. I suggest, how¬ 
ever, that the witness be questioned as to which figure he 
used. 

Mr. Gatchell: I was about to do that, Mr. Trial Exam¬ 
iner. 

Q. Mr. Coomes, you have heard me give these corrected 
figures. In the study that you made which figures did you 
use? A. The figures as corrected by the Geological Survey. 

Mr. Gatchell: Mr. Trial Examiner, with those correc¬ 
tions I re-offer the water supply papers to which reference 
has previously been made. 

Trial Examiner: That was with the understanding that 
you were going to file a set of them ? 

Mr. Gatchell: I am going to file a set of them with the 
Trial Examiner. 

815 Trial Examiner: So that they can be placed in the 
formal files of the Commission. 

Mr. Gatchell: Yes. 

Mr. Chase: As long as we are on this subject, it seems to 
me that water supply paper 347 might well be included. 

Mr. Gatchell: Did I leave that out ? 

Mr. Chase: I did not get it. I think 347 was the num¬ 
ber I had in mind. 

Mr. Gatchell: We have no objection to including 347 if 
it is not on the list. If it is on the list we still ask that 347 
be included among the water supply papers. 

Trial Examiner: It will be understood that 347, whether 
it is on the list or not, is included, and copy of that also will 
be furnished. 

Mr. Gatchell: Yes; that portion relating to the Missouri 
or Madison Rivers. May these water supply papers be con¬ 
sidered as incorporated? 

Trial Examiner: They will be incorporated as the next 
Item No. I am not sure what that is. 
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Mr. Gatchell: It will be item D. 

Trial Examiner: As Item D by reference. 

• •**•*•*•• 

816 Mr. Gatchell: I offered as Exhibit No. 67a and 67b 
portions of two registration statements submitted by 
the Montana Power Company to the Securities and Ex¬ 
change Commission. Those have not been ruled on. I 
renew my offer. 

818 Trial Examiner: Any question as to that on the 
part of counsel for respondent? 

Mr. Chase: In what respect? 

Trial Examiner: As to whether the water from these 
reservoirs or the power from these reservoirs goes into an 
inter-connecting system by which the Washington and Utah 
power companies are served? 

Mr. Chase: Our position on that is it is irrelevant 
whether it does or not. 

Trial Examiner: I am inclined to leave that in, with 
the understanding that the fourth, fifth and sixth para¬ 
graphs on page 13 to be omitted from 67b. 

Mr. Chase: We have stated our objections commencing 
on page 496 and running several pages. 

Mr. Gatchell: I will make the corrections eliminating 
paragraphs 4, 5 and 6, Exhibit 67b. 

Trial Examiner: With that understanding Exhibits 67a 
and 67b will be admitted in evidence. 

• •#••••••• 

Mr. Gatchell: Mr. Trial Examiner, I also submitted a 
tabulation which was marked for identification as 

819 Exhibit No. 74. 

• ••••••••• 

Mr. Chase: There is no objection other than the general 
objection with the understanding that this tabulation is 
subject to being disputed by reference to the source to 
which it is related? 
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Trial Examiner: Certainly. That is a matter of the 
weight of the evidence. 

Mr. Chase: In other words, I have not completed a 
check of the data. 

Mr. Gatchell: I think he should have that right. You 
would have it anyway. 

Trial Examiner: You would have that right. If there is 
any question about the data. I am satisfied you can get an 
agreement as to an amendment or an understanding. 

820 If not, you can offer a motion to strike. For the pur¬ 
pose of saving time we will admit the exhibit at this 

time. 

Mr. Gatchell: I confess a state of uncertainty with re¬ 
spect to the orders relative to Project No. 1274 to which I 
made reference. The application your Honor permitted to 
come in by reference. I first submitted an order authoriz¬ 
ing issuance of a license, then an order dismissing protest, 
and Mr. Corette very appropriately called attention to the 
fact that the protest had nothing to do with this. I certainly 
do not want to incorporate that order by reference. I do 
not believe that there has been any action by the Trial 
Examiner permitting incorporation by reference in the 
record of the present proceedings of the order of March 14, 
1939, relating to project No. 1274 and authorizing issuance 
of license for a major project. 

Trial Examiner: I am inclined to believe that would be 
purely a matter of convenience for the record. The Com¬ 
mission has the right, and the Trial Examiner, of course, as 
its representative has the right to take administrative no¬ 
tice of the orders of the Commission in any case. 

821 Mr. Chase: If my recollection is correct, Mr. 
Gatchell was going to add a telegram recalling the 

license. 

Mr. Gatchell: That would have to be a separate matter. 
Trial Examiner: I think that would have to be by item 
reference and I think it might be well to have that in by 
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reference. But the Commission takes administrative notice 
of its own orders. 

Mr. Chase: I do not want the telegram in and the order 
out. 

Mr. Gatchell: I have no objection to incorporating the 
telegram before the hearing is closed. Unless we will be 
more speedy than I anticipate, I will have that telegram 
here. 

Trial Examiner: If you can identify that telegram by 
date and purpose, it would not be necessary to have it here 
for incorporation. 

Mr. Chase: I am remiss in having said “telegram.’’ 
Somebody said it was a telegram. I said 4 ‘ telegram ’’ many 
times. I do not recall the exact nature of the notice. 

Trial Examiner: We will have to check on that • It will 
be understood there is no objection as soon as we are able 
to identify it, the document, whatever it is, letter, telegram 
or what, will be received in evidence by reference. 

Mr. Gatchell: I was unable to supply the Trial Examiner 
with the project number in application filed March 
822 22, 1944, by the Montana Power Company for sepa¬ 

rate license covering the Madison River develop¬ 
ment. That will be the reservoir and power plant known 
and described here as the Madison plant. That project 
number is project 1916. The application was filed on the 
date which I have given. I ask that that application be in¬ 
corporated by reference. 

Trial Examiner: Any objection? 

Mr. Chase: No, your Honor, we have no objection. 

Trial Examiner: Without objection, this application 
for project No. 1916, Montana Power Company, will be in¬ 
corporated by reference as Item E. 

Mr. Chase: While we are talking about these matters, it 
is my recollection that the withdrawal of 1274 was incor¬ 
porated by reference? 

Mr. Gatchell: I think so. If it was not I certainly con¬ 
sidered it included. If it has not been I will ask that it be 
incorporated and given an item number specifically. 
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Trial Examiner: I am inclined to think it was; but I 
would have to check the record. 

Mr. Gatchell Mr. Trial Examiner, in connection with 
the letter or telegram or whatever it is from the Commis¬ 
sion, the instrument in 1274 being returned by the company, 
I would think we could just as well include also the appli¬ 
cation or the request or whatever it was, the withdrawal 
that the company submitted. 

823 Trial Examiner: Those could be included to¬ 
gether. 

Cross-examination 
By Mr. Corette: 

Q. Mr. Coomes, there was quite a discussion here this 
morning which left me in great confusion about the “re- 
cordograph ’ ’ and ‘ 1 recordergraph. ’ ’ Can you tell us what 
the difference is, please, to which you referred? A. I think 
we better call it an automatic gage. 

Trial Examiner: What is the distinction? 

A. I am unable to distinguish by name. I think it is an 
automatic gage. The graph itself is a piece of paper, the 
paper on which the gage heights are recorded. 

Mr. Corette: Are the names synonymous ? I do not know. 

A. I think they have been used through this hearing as 
synonymous terms. What we are referring to is the paper 
record, the gage height record through the hearing. 

Q. That is the gage height record that is made at the 
various stations of the United States Geological Survey? 
A. That is true, yes, sir. 

Trial Examiner: You are not intending by that to as¬ 
sume it was made by the machinery of any one company? 

A. No; there are several companies that make the 

824 machines. 

By Mr. Corette: 

Q. I think, Mr. Coomes, there were some general things 
in your basic qualifications I did not understand. I would 
like to ask you a few additional questions. 
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I think you testified orally in your qualifications that you 
studied civil engineer at a polytechnic institute? A. The 
Worcester Polytechnic Institute. 

Q. Tell us what type of school that is ? A. That is an en¬ 
gineering college of Worcester, Massachusetts, 500 stu¬ 
dents. 

Q. I beg your pardon. A. Approximately 500 students. 

Q. Did you obtain a degree from that college? A. I did 
not. 

Q. I think you said you were there 3 years. A. That is 
right. 

Q. I notice that later you talked about taking a course of 
hydraulics from the Massachusetts University Extension 
school. Does that mean a course taken by correspondence 
instead of by actual attendance? A. No. I was present. 
That is when I was in Boston, Massachusetts. 

Q. Was that taken approximately 10 years after you 
took your original training at the polytechnic insti- 
825 tute? A. Yes, it wrns. That is an extension course of 
the Massachusetts Institute of Technology. 

Q. Why do they call it an extension course ? A. That is 
the name of the course. 

Trial Examiner: Is it taught off campus? A. Pardon? 

Trial Examiner: Is it taught off campus? A. No, on the 
campus of the Massachusetts Institute of Technology. 

Trial Examiner: Some schools have centers in different 
cities in which the courses are taught by members of the 
facultv, but not in the school itself. That is the reason I 
asked the question so as to clarify it. 

By Mr. Corette: 

Q. I notice in your testimony as to the work which you 
had done for the Federal Power Commission, perhaps the 
greater part of the time spent for that Commission has 
been on licensed projects cost matters, Mr. Coomes. A. I 
have been on licensed projects the greater part of the time 
on cost reports, and also inspection of licensed projects 
under construction. 
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Q. Were those inspection of licensed projects under con¬ 
struction related to the cost of those projects? A. No, they 
were not. They were all the construction work. 

826 Q. What is the purpose behind those inspections? 
A. To see that the plans are followed in construction 

and the quality of the work was that required in the specifi¬ 
cations. 

Q. Does the Commission approve the detailed plans and 
specifications for hydroelectric projects before license is 
issued or after license is issued? A. The Commission does 
approve the plans, yes, sir. 

Q. I notice in the years 1919 to 1923 that you worked 
as a rodman, timekeeper, paymaster and transitman. A. 
Yes, sir. 

Q. Was the part of that work that was engineering work 
basically civil engineering work ? A. It was civil engineer¬ 
ing. 

Q. That was along the lines of your education prior to 
that time? A. Yes, sir. 

Q. Later on in the year 1923 when you worked for The 
Fuller Company on the construction of veterans’ hospitals 
—A. Yes, sir. 

Q. —That was work of a civil or construction engineer? 
A. Civil and construction engineering. 

Q. Then later on, I think in 1924, you were working for 
the American Steel & Wire Company doing field en- 

827 gineering? A. Yes, sir. That was construction, 
heavy foundations for a power cable building. 

Q. Was that again civil or construction? A. Civil and 
construction engineering. 

Q. Also in 1924 you worked for the Vaughan Co. Engin¬ 
eers and again I think you stated you were in charge of 
field work on a proposed development. A. Those are hydro¬ 
electric developments. 

Q. Again was your work at that time civil engineering 
for that company? A. Yes, sir, civil engineering. 

Q. I think about the year 1925, which was approximately 
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two years after you had your civil engineer training at 
the Polytechnic Institute, you went to work for the Central 
Gas & Electric Company. A. Central Hudson Gas & Elec¬ 
tric. 

Q. What was the nature of your work for that company? 
A. Hydroelectric engineer. 

Q. Was that the first hydraulic work you did, Mr. 
Coomes? A. No. The work for Vaughan Engineers was in 
connection with the proposed development on a river in 
New Hampshire. 

Q. What type or size company is this Central 

828 Hudson Gas & Electric Company? A. It is an oper¬ 
ating utility, at that time with 5 hydroelectric plants. 

Q. Can you give us some general idea of the size of the 
property using such a thing as the kilowatts capability? A. 
We had one large steam plant at Poughkeepsie of at least 
20,000 kilowatts. Then there was the Dashville and Stur¬ 
geon Pool projects on the Rondout Creek up above. There 
was a chain of four projects on Rondout Creek; there was 
the Sturgeon Pool project, there was another High Falls, 
next above there was Honk Falls and the Dashville, a chain 
of four developments on Rondout Creek. 

Q. Do you recall what the kilowatt capability of that 
company was? A. Yes. This is about 20 years ago. I do 
not recall exactly. I would say that the plants—High Falls 
as I recall we put in a new unit of 1500 kilowatts. There 
were three units there. That was about 5,000. That was 
the smallest, I believe. 

Q. Perhaps we could get some idea of the comparative 
size of that company by another means. Do you have any 
recollection of the approximate plant accounts of the com¬ 
pany? A. No, I was not dealing in plant accounts at that 
time. It was all hydraulic and structural work on the steel 
sub-stations of the hydro plants. 

Q. Were you working in the engineering depart- 

829 ment of that concern? A. In the engineering de¬ 
partment. 
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Q. How much of an engineering department did that com¬ 
pany have, Mr. Coomes? A. The operating engineer is now 
with the Niagara Hudson system. As I recall, there were 
two transmission engineers, three hydraulic engineers, four 
distribution engineers. I would say that we had not over 
20 to 25 engineers. 

Q. Were you employed by that concern because of the 
experience which you had had up to that date in connection 
with construction? A. Yes, my previous experience was 
the basis of my employment at that time. 

Q. During the two years that you worked for that com¬ 
pany did you spend a great deal of your time on construc¬ 
tion work for them? A. No. There was very little on con¬ 
struction. It was mostly in the office there. I would say 
I was out perhaps 20 percent of the time. 

Q. How old were you at that time? A. About 25. 

Q. In the office what kind of work did you do? A. One of 
the problems, I know, was the operating records. I checked 
the efficiency of the Dashville and Sturgeon Pool 
830 stations, those various stations, to see whether they 
were getting as much energy as possible from the 
water. I used to keep those records running continuously. 

Then we built a new sub-station at East Walden, New York. 

I designed the foundations and the steel work for the switch¬ 
ing stations. We made a contract with the Niagara Hudson 
system and received their hydro power, and I worked on 
that station at times. 

Q. That designing of foundations and structions, that 
again was as civil engineer? A. Civil engineer. 

Q. This checking that you did in the office to determine 
whether they were getting proper efficiency from power use, 
by that do you mean that you were checking the amount of 
power produced against a chart or table which had been 
prepared? A. Against the United States Geological Sur¬ 
vey records. The geological survey maintained gaging 
stations. We maintained them in cooperation with the geo¬ 
logical survey. I picked up the charts and took off the 

i 
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flows and kept a record of the operations of the Dashville 
and Sturgeon Pool stations with relation to those flows. I 
computed the efficiencies to see whether they were up or 
down, to see what the operations were. 

Q. Was that a record keeping job, Mr. Coomes? A. Yes, 
collecting the records from the geological survey 

831 and keeping track of them. 

Q. Keeping track of company records? A. Yes. 

Q. You do not intend to say that you made a study of 
plant operations to determine plant efficiencies, do you ? A. 
Well, the efficiencies were the result of the computations and 
the sheets went forward to the chief engineer. What he did 
with them— 

Q. Perhaps I understand now. I assume what you mean 
is that you took the amount of water used and the number 
of kilowatts produced, the number of kilow’att hours pro¬ 
duced, and you made a computation which showed what the 
efficiency was. A. Yes, that is right, what the actual output 
was as against the theoretical output. 

Q. And you sent that computation on to the chief en¬ 
gineer? A. Yes, sir. We kept that record each day over a 
period of a year or two. 

Q. I understand your primary work for that company 
was compiling and keeping those records, plus the work 
that you did in connection with the structural construction 
that was done during the period? A. Yes. I was assigned 
to the sub-station as well. 

832 Q. Did you design the sub-station? A. I did. I 
got out the plans for it. 

Q. Did you do that under someone else’s supervision? 
A. Yes; I was under the chief structural and hydraulic en¬ 
gineer. 

Q. Prior to that time had you had any experience of any 
kind in connection with sub-station designing? A. Well, 
not the actual design or computations. I had worked on 
sub-station drawings for the Turner’s Falls Power & Elec¬ 
tric. 
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Q. Prior to that time your work had been primarily that 
of a civil engineer? A. Yes, that is true. 

Q. You do not want us to think that this company en¬ 
trusted to you the responsibility of designing an important 
sub-station do you, at that age and at that stage of your 
career? A. Well, no one man does all the work. That was 
my part of the work, it was to get out the drawings. Of 
course, I turned them over to the tracers or the draftsmen. 
I did the pencil work on the drawings. I got out pencil 
copies. Of course, they were checked over by the chief 
structural and hydraulic engineer and returned to me to 
deliver to the draftsmen to trace. 

Q. Do I correctly understand from that then, what 

833 you did in effect was to reduce to paper form the 
specifications which your superior thought should be 

included in this sub-station? A. Yes, sir. 

Q. In other words, you did the drawing of the specifi¬ 
cations? A. Yes, which reminds me, that I had something 
to do with the drafting of specifications. I did not pass on 
the ultimate draft. I worked out the drafting of the speci¬ 
fications. 

Q. How much did you have to do with the original de¬ 
signing of the sub-station as distinguished from drawing 
or designs? A. You mean whether we had eight inch, ten 
inch or twelve inch members and that sort of thing? That 
was, my work, yes. I did that. 

Q. By members— A. The size of the members which 

hold the apparatus. 

Q. Your work was in connection with the structural part 
of the sub-station? A. Right. 

Q. Not with the electrical part. A. No, not with the 

electrical part. 

Q. I am sorry. I have been wasting a lot of time. 

***#•***•• 

834 Mr. Corette: I am sorry. I thought you indicated 
that you designed the electrical apparatus. I could 

not understand how a civil engineer got himself into that. 
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You were designing a building, in other words? A. Yes, 
outdoor and indoor both. 

Q. That again was construction work? A. Yes, sir. 

Q. And again it was civil engineering work? A. Yes, 
that is right. 

Q. Then I think after that you testified that you worked 
for four years for either the Lexington Water Power Com¬ 
pany or for some engineer. I did not understand what it 
was. Can you clarify that? A. The Lexington Water 
Power Company. Murray & Flood were the engineers. 

Q. You worked for the company? A. Well, I received my 
orders from Henry Flood, Jr. He was the junior partner. 
I worked and received my pay from about five different 
payrolls during the construction—Lexington Water Power 
Company, W. S. Barstow, Murray & Flood and Broad 
Water Power Company. It was an Associated Gas & Elec¬ 
tric Company property. 

Q. Lawyers are accustomed to thinking they receive 
orders from everybody too, and sometimes the more clients 
they have the more they like it. 

835 Just what did you do for the Lexington Water 
Power Company during that four years, regardless 
of who you took your orders from or under whose super¬ 
vision you were working; what was the nature of your 
work? A. Henry Flood, Junior, had been chief engineer for 
the Central Hudson Gas & Electric Company. That is how 
I happened to go from there down with Murray & Flood. 
The promoter had been sent up to our—or had sent up to 
our New York office the topography in the basin. There is 
a basin there. We located the structures on the topogra¬ 
phic maps. The controlling feature was an earth dam. 
There were about 11 million cubic yards in it. We moved 
it up and down the river 3 or 4 miles at different locations 
before we finally located it. We selected the most economi¬ 
cal location. 

Q. I did not hear that last part. A. We selected the most 
economical location. As soon as we had the dams spotted, 
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exactly the location, then I went to South Carolina and 
began to clear the dam-site area, prepare specifications and 
plans for letting contracts for the first stage of stripping 
and diversion work, river diversion. 

Q. Your work in the New York office then was primarily 
work based on field surveys and topographic maps? A. 
Yes, sir, that had been forwarded from South Carolina to 
the New York office. 

836 Q. I think in your direct examination you said 
that after you went down to the Saluda project, you 

were in charge of acquiring lands and land easements. A. 
Oh, yes. 

Q. And making land surveys. A. Yes. Right after going 
down there the first thing to do was to pick up the land as 
economically as possible. We had about 30,000 acres under 
option and we kept track of that sort of thing because we 
did not want to get too far committed from the financial 
standpoint until we had the land in hand. Then after being 
certain that we had the amount of property and the right 
on which we could go ahead, then I started to clear the dam- 
site and level the basin off. It took a long time to clear 
the basin. 

Q. What did you do in connection with clearing the 
basin? A. Before construction started, before we got into 
the plans, I used to keep track of the timber contracts and 
the clearing contracts throughout the basin. We had com¬ 
pany forces in there as well as local people who were clear¬ 
ing the basin. 

Q. By that do you mean that you maintained maps which 
showed what work had been done and was being done by 
the various crews? A. We had statistical records of 

837 the work that was being done. 

Q. You kept these statistical records to show what 
work was being done by the contractors and by the company 
crews? A. Yes, sir. 

Q. Did you exercise any supervision over that clearing 
work? A. Well, I was the only engineer that was doing that 
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work. I reported to Henry Flood who was in charge of the 
entire construction. He wanted to know where we stood all 
the time before we got too far committed. 

Q. You were not the party supervising the work? A. No. 
We let contracts on that; then paid off the local farmers to 
clear the basin. 

Q. How long did you engage in that reporting and sta¬ 
tistical work, keeping track of what the clearing crews 
were doing? A. I think that was pretty well over by the 
first six months of 1927. 

840 Mr. Chase: Mr. Trial Examiner, on page 815 I 
requested that a water supply paper be incorpo¬ 
rated in addition to those which Mr. Gatchell referred to. 
I inadvertently gave the number as 347. In other words, 
I made a mistake. I would like to change that to refer to 
water supply paper 367. 

Trial Examiner: It will be so understood, and in order 
that the matter may be clarified, I would suggest that the 
reporter index the correction to the receipt in evidence 
of Item D by reference. 

• ••••##•*• 

843 Ralph E. Coomes resumed the stand and testified 
further as follows: 

Cross examination (Continued) 

By Mr. Corette: 

Q. Mr. Coomes, I think on yesterday at the close of the 
day we were talking about your work with the Saluda 
project when you worked for the Lexington Water Power 
Company or some New York engineers. Would you tell 
me the name of those New York engineers A. Murray 
and Flood. William Spencer Murray, now deceased, was 
the former vice president of the New York & New Haven 
Railroad. 
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Q. At the close of the hearing yesterday I think you 
had said that up until the time to which you were testifying 
you had been in charge of keeping certain statistical rec¬ 
ords of the work done by the contractors in connection 
with the clearing on the reservoir and in connection with 
land purchases and surveying—keeping track of that kind 
of work? A. Yes, prior to the letting of the contracts for 
construction. 

Q. Now, would you tell me how long your work con¬ 
tinued of supervising the surveying and keeping track of 
land purchases? A. About the middle of 1927. 

844 Q. After the middle of 1927 what work did you 
do? A. Then the construction work was under way. 

I was one of five staff engineers in charge of the project. 
I was in charge of all hydraulic work on the project. 

Q. What do you mean by “hydraulic work on the 
project”? A. The river diversion, the study as to tailrace 
excavation; that is— 

Q. I think you are a little ahead of me. We have not 
gotten up to where the contract is let yet. A. I see. 

Q. Prior to the letting of the contract what, if any, work 
did you do in connection with the plans for construction of 
the dam itself? A. W 7 ell, the power studies, the selection, 
the size of units. Before we undertook construction we 
sold pow r er. In order to sell the power and get a good 
price for it, we made quite a few computations as to the 
value of the storage reservoir. It was approximately two 
million acre feet. We sold that power at a pretty good 
price, about six mills at the switchboard at the plant. The 
Carolina Power & Light took a third of it; came in and 
took it away. Those contracts were written in a fashion 
whereby in six months of the year— 

Mr. Corette: Mr. Examiner, I suggest this has nothing 
to do with the question. I ask that the answer be 

845 stricken, that Mr. Coomes have the question read 
and that he make an effort to answer the question 

asked. 
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Trial Examiner: I do not think we will bother striking 
this, but I will suggest that the reporter read the question 
back. I believe it goes beyond the question. 

(The question was read as follows: “Prior to the let¬ 
ting of the contract what, if any, work did you do in con¬ 
nection with the plans for construction of the dam itself.”) 

The Witness: For the dam itself I testified we selected 
the site and location and got the most economical site for 
the dam, the most economical location, and so placed it 
that the dam structure and power house rested on solid 
rock foundation. We had a minimum of excavation. 

By Mr. Corette: 

Q. Insofar as selecting the most economical site for con¬ 
struction of the dam is concerned, did you do that off the 
field surveys, or did you do that off these topographic 
maps? A. Topographic maps from field surveys which 
our force had made. 

Q. In that way you found where the dam could be built 
by using the least amount of material? A. That is true. 

Q. In other words, the smallest place in the can- 
846 yon? A. Yes. That is all prior to the summer of 
1927. 

Q. Did you take any part in designing the dam itself? 
A. No. The dam was designed by Albert E. Crane of 
New York City. 

• ••••••••• 

By Mr. Corette: 

Q. In connection with the power house building, what, 
if any work, did you do in connection with the power house 
building? A. Well the location downstream from the dam 
—we had surge tanks in there between the toe of the dam 
and the power house building, just fitting that in there to 
the toe development there, then there were the hydraulic 
studies on the spillway off the end of the dam. There was 
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a long spillway channel about a mile and a half. We lo¬ 
cated the spillway about 500 feet south of the dam proper 
and turned the water into another valley which came back 
into the river about a mile below’ the power house. 

Q. That is, you by-passed the water around the place 
where the dam was to be built? A. Yes, sir. 

S47 Q. What did you do in connection with the loca¬ 
tion of this spillway you have told us about? I am 
asking you what you did personally, not what the other 
people did. A. I told the chiefs of parties where to make 
their topographic explorations and the sub-surface ex¬ 
plorations. We w'ashbored the areas to see where the 
rock was not, and w’e keystone drilled the area to see 
where the rock w r as, in order to locate the spillway struc¬ 
ture on the highest elevation of rock and yet get the water 
aw’av into the channel wuth a minimum of rock excavation. 

Q. You say “w’e did” this. You mean you participated 
in the doing of this drilling? A. No, no. I told them 
where I w T anted the exploration w’ork undertaken. 

Q. W"ho was doing the exploration work? A. W. S. 
Barstow & Company. 

Q. Was that under a contract? A. I do not know the 
exact arrangement there because they were affiliated, the 
Broad River Powder Company and the Lexington Water 
Powder Company, and I do not know about the inter-com- 
panv contract arrangements. 

Q. Do I understand that you as an engineer for the 
company, working under Murray and Flood, went out on 
the ground and from your topographic map showed the 
Barstow Company where to do the drilling so that the 
company could determine where to locate the spill- 
848 way? A. I w’ent out on the ground probably 20 per¬ 
cent of the time. We had offices in Columbia, South 
Carolina, about 15 miles aw r ay. We received the results 
down there and told them what to do, mostly from plans 
wc received in the offices there. 
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Q. Was it part of your duty in connection with that 
work also to report to Murray and Flood as to the prog¬ 
ress which Barstow & Company were making on the work 
they were doing? A. Not the progress of the Barstow 
Company on keystone drilling. That was the selection of 
the locations for drilling. 

Q. After you selected the locations where they should 
do the drilling what further work did you personally do 
in connection with the location of this? A. I made hy¬ 
draulic studies for the getting of the water through the 
spillway channel. 

Q. What kind of studies were those? A. The water was 
going to travel pretty fast, around 40 feet a second after 
it came over the toe of the spillway. 40 feet a second is a 
velocity which scours pretty badly. We had to locate the 
spillway in such fashion that the scouring effects of that 
water would not allow the water to come down into the 
area where the power house and the dam was and 
849 wash out the toe of the dam. 

Q. By that you mean you had to determine the 
slope of the spillway so that the water would go down at 
a speed which would not cause too much erosion. A. The 
slope of the spillway channel and the cross section and 
the size of the channel and the rock protection, the amount 
needed for protection to get the water down back into the 
river again downstream. 

Q. Is that what you call working on the design and loca¬ 
tion of the spillway? A. The spillway channel. That was 
the design of the spillway channel itself. 

Q. What is the difference between the spillway channel 
and the spillway? A. The spillway was a concrete struc¬ 
ture set on rock. We located that with relation to the 
foundations there and the number of gates required in 
order to get the amount of water away. 

Q. And the channel is the river bed below the spillway? 
A. It is now, during times of flood, leading back into the 
original river channel. 
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Q. The spillway dumps into the original river channel ? 
A. Yes, that is true. 

850 Q. By “in time of flood” you mean except in time 
of flood the water does not go over the spillway? 
A. Yes, sir. 

Q. How long did it take the contractors who were clear¬ 
ing the reservoir to complete that clearing? Did that go 
on during the entire dam construction? A. Yes, I believe 
that went on right up until we started to fill the reservoir. 

Q. During all of that period of time did you continue 
to ascertain the amount of work those contractors did, and 
keep that statistical record and make reports about which 
you told us yesterday? A. No. After construction started 
I did hydraulic work. That work of clearing was turned 
over to other engineers as soon as construction was 
started. 

Q. When was construction started? A. In the summer 
of 1927. 

Q. When did you first go on the job? A. About Janu¬ 
ary, 1926, in the field in South Carolina. 

Q. Now, tell us just what work you personally did after 
construction started. A. Well, the first year after con¬ 
struction started, the major work involved diversion of the 
river. That was a ticklish proposition. We had to watch 
the stream flow pretty carefully. We built coffer 
S51 dams to keep the water in the river out of the diver¬ 
sion area. I used to keep track of the rainfall up 
through the river basin. We had 5 or 6 gaging stations 
upstream and downstream, and at that time I secured the 
relationship between the storm run-off and the actual flow, 
in the river, tracing it all the way down past the dam 
site beyond Columbia. 

Q. Did you get that information from the United States 
Geological Survey reports? A. Yes, the original records. 
We maintained a station in cooperation with them and I 
took the original records that I got, the information that 
I wanted, before I turned them in to the district engineer 
for the Geological Survey. 
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Q. Did you ^personally maintain the. station? A. As 
agent for the power company. The power company in 
cooperation with the United States Geological Survey. 

Q. By “maintaining the stations” you mean you -were 
the person w*ho read the gages on the w’ater flow? A. No. 
I took the rolls off. We had local farmers— 

Q. I am sorry. I did not hear you. A. I took the rec¬ 
ords off from the rolls. We had local farmers in the area 
who read the gage once a day. About every 30 days I 
would take the records off. 

852 Q. These gages had been previously established 
and were read by people in the locality where the 

gage w*as; then you took the record once a month? A. Half 
of them were previously established over a period of 
years; the other half as soon as we came on the scene of 
activities. 

Q. Now, w T hat did you do with these records after you 
took them off? A. Well, I anticipated, as we did from 
construction work heretofore, that we would have down¬ 
stream damage suits from riparian owners. So we cor¬ 
related the flow records, looking toward what we knew we 
would get in the way of damage suits. 

Q. Were these downstream damage suits as the result 
of your diverting the w’ater through a by-pass channel 
around the dam ? A. Due to our controlling and regulating 
the flow of the river. 

Q. Were you controlling and regulating the flow during 
the construction period? A. We were all during the con¬ 
struction period. 

Q. How did you do that? A. After the first year we 
turned the water through an arch conduit about 23 by 48 
feet, about a thousand feet long, and through the steel 
pipe lines then we started to build up the front face 

853 of the dam. The storage reservoir was quite tre¬ 
mendous; so as soon as possible it was our inten¬ 
tion to commence storage operations, and it was necessary 
to watch the flow T pretty carefully because we must always 
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take care of that water during the construction period and 
I tried to get as much stored ahead as possible. 

Q. Did you store water during the construction period! 
A. We did. 

Q. In the reservoir that you were building? A. Right. 
We stored the first 120 feet of water before topping out 
the dam. The dam was 212 feet high. 

Q. You said you started to construct this dam in the 
summer of 1927. When did you first store any water? A. 
In August, 1929. 

Q. Between the summer of 1927, and August, 1929, did 
you continue to spend approximately 80 percent of your 
time in the office in Columbia and the balance in the field? 
A. No. In the summer of 1927 w^e moved our offices out to 
the site of the construction work. 

Q. What I would like to know, Mr. Coomes—and I am 
not trying to get you into any difficulty—I am trying to 
find out what work you did from the summer of 1927 to 
1929, whether you were in the office keeping records, 
854 whether you were surveying or whether you were 
building coffer dams or whatever you were doing. 
A. What I was doing was making hydraulic studies on the 
river looking toward what was expected to happen later. 

Q. What kind of study? Explain to me what kind of 
study you could make at the time that you were diverting 
the water there through a by-pass channel going on down 
the river? A. There was very little known, about the 
stream and its characteristics there at the time we came 
on the job, and we had to develop all of our figures in ad¬ 
vance so that we could protect ourselves and kill off the 
first lawsuit that came along. 

Q. Now, by that you mean the U. S. G. S. had not com¬ 
piled figures from the gaging stations ? A. They had com¬ 
piled flows, but there was no profile of the river, the river 
beds or the river channel, or profiles of the water surface 
on downstream for various flows, and it was necessary to 
develop those plans. 
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Q. Now, maybe we are getting some place. Did you 
work on the preparation of these profiles of the stream 
bed? A. I supervised this work the ordering of the chief 
of the party to make the surveys and to have those plans 
developed. 

855 Q. Was this for the by-pass channel or for the main 
channel? A. All of the river channel from the power 

plant and dam downstream past Columbia. 

Q. Was the work done by the contractor or by the com¬ 
pany itself? I refer to the profile work of the river chan¬ 
nel. A. No. That was done by the Murray and Flood or¬ 
ganization. 

Q. How long a period did this work of studying the pro¬ 
file of the river below the dam go on? A. Well, over the 
entire period, the summer of 1927 and on up to the first 
lawsuit. 

Q. During all of that time did you work on the making 
of the profiles of the river below the dam? A. No. That 
was one of the jobs that I did. It was all the hydraulic 
work there for Murray and Flood. As I say, the first thing 
was the diversion of the river and the timing of that di¬ 
version. I made a study in connection with the timing of 
that diversion and, as I say, the spillway design. 

Q. Let us get back to the diversion of the river. In con¬ 
nection with the diversion of the river did you survey and 
thereby determine the size of the by-pass channel? A. 
The size of the by-pass channel was selected by Al- 

856 bert S. Crane, the consulting engineer in New York, 
based on the hydraulic study which I forwarded to 

him. 

Q. By “hydraulic study” do you mean the records which 
vou took of the amount of water which flowed in the river? 
A. Yes, at various times, the amount of water at various 
times of flood flows. 

Q. You compiled these records of the amount of water 
that flowed in the river at various times and sent them on 
to this engineer Crane? A. Yes, sir. The Geological Sur- 
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vey in making these compilations were usually somewhat 
later than we were. We required the information imme¬ 
diately in order to keep up to date, and not only that but 
anticipate. I had to anticipate what the amount of flow 
would be in the river a week or ten days in advance so 
as to schedule the construction operations accordingly. I 
kept that information up to date and estimated all of the 
river flows for the next ten days and kept that estimate 
running continuously. 

Q. Did you do that by reference to what the river flows 
had been in past years in the United States Geological 
Survey reports? A. Yes. We had one basic gage there 
which had been there since 1895. That was the only long 
record we had. All of the others were approximately 
857 5 or 6 years prior to our coming on the job. Then 

we installed three more gages as soon as we came 
on the work. 

Q. By referring to those past records of the United 
States Geological Survey in the various years, were you 
able to ascertain with reasonable accuracy how much 
water you could expect would come down the river in the 
next 10 day period? A. That plus the rainfall. The 
Weather Bureau had ten stations up the river, and the 
first thing I did was to contact all of the observers and 
make arrangements that they would telephone me at the 
site of the project on the first inch of rainfall in their 
area, and every half inch thereafter until the storm was 
concluded. 

Q. When they did make those reports did you make— A. 
I correlated those rainfall records and made estimates of 
the flow that we would receive during the various time 
periods. 

Q. Then you compared those rainfall records with past 
rainfall records and ascertained the flow which had come 
from the past records of rainfall? A. Yes, I did that. We 
were getting better as time went along. Every flood pe¬ 
riod we had we could keep correcting our records and 
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bringing them up to date, so that the estimates were fairly 
accurate bv the time we diverted the river. 

858 Q. Did you continue to do this work of computing 
rainfall and river flow through the entire two year 

period from the summer of 1927 until 1929? A. And be¬ 
yond that. We carried on that work up until 1931, even 
during operations. 

Q. You carried on that work during the entire time you 
were on the job? A. Yes, sir. That work was under way 
during the entire time. 

Q. In addition to that work, did you have anything to do 
with the construction of any of the physical properties 
there? A. Well, yes. The spillway itself, all of the di¬ 
version works. I did supervise all of the diversion works, 
that construction, and the spillway, anything that had to 
do with hydraulics. I did not supervise the construction 
of the earth dam, except on occasions—we had a set up there 
of five staff engineers. I was one of the five. Then we had 
about 50 engineers and inspectors on the project. Some of 
the time one or two of the five would be away, so we would 
sw^ap around and take over each other’s work. It was nec¬ 
essary that all five of us be familiar with all of the work. 
We had a staff conference about an hour every day. 

Q. And as one of the five staff engineers, what 

859 division of the work or what section of the work did 
you handle? A. The hydraulic work was my par¬ 
ticular section, then power house "was another, and so on. 

Q. I do not understand particularly what you mean 
when you talk about hydraulic work. I understand up to 
the point where you compile these records from the U. S. 
G. S. and from the weather stations and where you kept 
those studies, and from them make estimates of what to 
expect in the next few days. I understand from that you 
measured the channel for the spillway to make those comp¬ 
utations. A. It is pretty dangerous before diverting a 
river taking care of water during construction. It is one 
of the most dangerous parts of the work. During the flood 
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periods, as I say, I was in touch with the various report¬ 
ers. When it looked dangerous I would—during bad 
floods I would be on the phone to Mr. Crane in New York 
and he would tell me what we better do as far as releasing 
the water was concerned. It was necessary at various 
times to open the gates and release the water and wash out 
quite a bit of our construction work. But it paid to do 
that. And I kept such water stored ahead in the reser¬ 
voir. 

Q. Maybe I can shorten it this way: In the four year 
period of construction was it necessary for you to spend 
all or practically all of your time on this matter of water 
records, determining water coming down the 
860 stream, water to be released and how it should be 
handled? A. No, it was not. Murray and Flood 
were consultants on other work— 

Q. I am sorry. I did not hear you. A. Murray and 
Flood were consulting engineers on other work as well. 
Downstream at that time we had the Santee-Cooper proj¬ 
ect. In fact, this whole Saluda project of the Lexington 
Water Power Company development was part of the stor¬ 
age scheme to back up the Santee-Cooper. It was one in 
the chain of two developments. I made studies in connec¬ 
tion with the Santee-Cooper, as well, also for Murray and 
Flood, who were retained by Westinghouse and General 
Electric. We made a study of the fresh water power 
streams up in Maine. Some of that work was routed to 
me, and I performed that work, and charged that off from 
W. S. Barstow while they were still on Saluda. 

Q. What was the nature of that work? A. That was the 
selection of projects on rivers in Maine. 

Q. Was that the selection of the site for the construc¬ 
tion of a dam; is that what you have in mind ? A. No. It 
was a power study of the amount of power that we could 
get out of the water in rivers in Maine; the Passamaquod- 
dy project was up for consideration at that time, and this 
was a little counter action against that. 
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861 Q. Was that again a question of checking water 
records to determine how much water might be 

available at various places ? A. How much power could be 
turned out from that water, and the storage value of that 
water. 

Q. That followed along pretty generally with the work 
you were doing at the Saluda project! A. Well, it was 
just a side issue and a fill-in. In the hydraulic work for 
Murray and Flood, I had charge of but the one active proj¬ 
ect at the time, which was the Saluda and the Santee. 

Q. I think you said that in 1931 you finished your work 
with the Saluda project. A. That is right. 

Q. What did you do in 1932, Mr. Coomes! A. That is 
when the depression started, and I came back to New Eng¬ 
land and bought two farms. 

Q. Did you farm during that year? A. Yes; I had ten¬ 
ant farmers on there. 

Q. What happened to the Saluda project? Was it fin¬ 
ished? A. Yes; the Saluda project was finished and in 
operation in July, 1931. 

Q. Did you work there until the project went into 

862 operation? A. Yes; sometime after that too. 

Q. Then how long were you out of your regular 
work as an engineer? How long were you farming? A. 
About a year and a half. 

Q. Then at the end of the year and a half, that is when 
you went to work for the PWA? A. No. I went to South 
Carolina. I was in contact with Henry Flood, Junior, and 
he thought that we could go ahead with the Santee. He 
had made arrangements for a public works loan and grant. 
That is, he thought we had. And asked me to come back 
down to South Carolina, which I did. It developed that 
the PWA would not make the loan and grant to a private 
company. So we sold the properties to the State Author¬ 
ity and went ahead after that on the same basis. 

Q. I think you said that in 1931 the bankers refused to 
authorize further work on the Santee River project. A. 
Right. 
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Q. Is that what you are referring to? A. Yes, sir. That 
was shut down until we could start again in 1934. 

Q. That was the time when you went back to farming; 
that was 1931 and 1932? A. Yes. 

Q. After you finished your farming in 1932 you said 
‘‘In 1933 and 1934 I was employed by the State of 

863 Massachusetts”. A. That is right. 

Q. Preparing engineering data for the public 
works administration? A. No. I am sorry. 

Q. Did I mix that up? A. I think so. The public works 
administration was all South Carolina work. 

Q. What did you do for the public works administration? 
A. I worked for the State Highway Department. 

Q. You did engineering work for them? A. Yes, sir. 

Q. On highway construction? A. Yes. 

Q. That was strictly civil engineering? A. Strictly civil 
engineering. 

Q. How long did you work for this public works admin¬ 
istration ? A. Well— 

Q. Or for the South Carolina Public Service Authority, 
if I have mixed it up. A. Well, until the fall of 1934. At 
that time the loan and grant was approved by the public 
works administration in Washington, and I came to Wash¬ 
ington. I did not work for public works; I worked 

864 for the National Resources Board, which was a 
branch of the Interior Department. 

Q. Let me see if I have that straight. From 1932 to 1934 
you worked for the State of South Carolina? A. No; that 
is the State of Massachusetts; not from 1932 to 1934; 1933 
and 1934. 

Q. In 1933 and 1934 you worked for the Massachusetts 
Highway Department ? A. Yes. 

Q. In 1934 what did you do? A. The first half of 1934 
I -was in South Carolina with Murray and Flood, and was 
getting the application ready for a loan and grant from 
the public works administration. In the fall of 1934 I 
came to Washington and went with the National Resources 
Board. 
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Q. How long did you stay with the National Resources 
Board? A. Until April, 1935. 

Q. For them you did compilation work? A. Yes,, on 
stream flow, reports on rivers in various sections of the 
country. 

Q. That data did you compile from existing reports such 
as the U. S. Geological Survey reports? A. Yes, sir. 

865 Q. You did not go out yourself— A. Oh, no. 

Q. And establish gaging stations? A. No; no field 
work at that time. It was all office work in Washington. 

Q. That was strictly a job of compiling materials? A. 
No. It was a hydraulic study of material which was com¬ 
piled by the engineers working for us there. 

Q. When you worked for the public works administration 
did you not spend a considerable period of time studying 
electric rates and schedules? A. Yes; on electric rate 
schedules, the last 2 or 3 months I did, with the Electric 
Power Board of Review. That was prior to going with 
the Commission in April, 1935. 

Q. I think you said for a number of years you worked 
for sometime on rate reports and computation of typical 
bills, and later in the licensed projects cost branch? A. I 
worked on typical bills for the first 8 months of 1935. Then 
starting at that time the New River case was becoming 
active, and I was sent over to the licensed projects division. 
I helped prepare a number of exhibits for witnesses who 
were testifying in that case. Then I went on into cost work 
for projects that had been constructed. 

Q. How many years did you work on this cost matter for 
projects that had been constructed? A. I did that in 1937, 
1938 and 1939. 

866 Q. Is that work primarily the determination of the 
so-called historical cost of these projects? A. Well, 

it is determining the historical cost; it is also hydraulic 
studies; that is, as to whether additional units should be 
installed. 

Q. What does project cost work have to do with hydraulic 
studies in reference to additional units being installed* A. 
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You cannot fit the work into compartments. The licensed 
projects division does all sorts of work. Cost work was 
one part of it. My major work was on cost work, but I did 
get into the other studies as well. The load was shifted 
about. If they wanted more cost work out that was done. 
If they wanted studies made on new units, for example like 
at Conowingo and Safe Harbor. I made a study of that. 

Q. From 1933 or from 1937 to 1939 you were primarily in 
cost work? A. Primarily on cost work. 

• «•••••*•• 

867 By Mr. Corette: 

Q. From my observation of the Commission engineers’ 
work on our project cost cases, Mr. Coomes, I find that 
their work is primarily checking construction costs to de¬ 
termine the historical cost of a project; is that the primary 
type of. work that you did during that period ? A. That is 
resulting—one of the— 

Trial Examiner: Let me interrupt with one question 
here, Mr. Coomes. Do you also check as to the reasonable¬ 
ness and the necessity for those costs? A. Yes, that is true; 
then there is one big feature; that is, the power credit gen¬ 
erated during construction. We devote quite a bit of our 
time to that sort of thing. 

The Witness: Power credit. There is always an over¬ 
lapping of operation and construction. For instance, the 
power credit in the Conowingo case amounted to 

868 better than a million dollars. The engineers devote 
most of their time to the engineering work and leave 

the accountants to audit the books. 

By Mr. Corette: 

Q. Project cost work is primarily construction cost work? 
A. Yes, it is. 

Q. I think after that you said you went to the Santee- 
Cooper project as Commission engineer. A, Yes, that is 
right. 
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Q. Was your purpose there to ascertain whether the con¬ 
struction was going on in accordance with plans approved 
by the Commission ? A. It was. 

Q. That was the checking of construction work! A. Yes. 
It was an inspection trip too. I would go down there once 
or twice a month and spend two days on each trip and go 
over all of the work that was then under construction, the 
river work, the spillway work, the earth dam work, the 
canal excavation work. I had one man who was there con¬ 
tinuously on the work. I just visited the project about 
twice a month. 

Q. What kind of check did you make of that work! A. A 
visual check on the ground; then I went over the reports 
of the contractors and the engineers for the project; 
S69 by that, I mean the consulting engineers, the Harza 
Engineering Company, it ended with having confer¬ 
ences with respect to the work and I returned to Washing¬ 
ton to report to the chief engineer for the Commission as 
to the status of the work. 

Q. Would you call all that construction engineering 
work! A. Well, yes, it is civil engineering and construction 
work, construction engineering. They are both broad terms. 
That is, in relation to power plants, your civil and construc¬ 
tion engineering in relation to power plants. 

Q. Your primary experience has been in civil and con¬ 
struction engineering through the years, has it not, Mr. 
Coomes! A. That and hydraulic studies in connection with 
them. It all has leaned some on the hydraulic end of it 
so far as the construction work goes. 

Q. In the course of your testimony you gave certain 
figures for the Montana Power Company on the Madison 
and Missouri Rivers as to plant capabilities. A. Right. 

Q. By that I mean as to how many kilowatts would be 
produced at each plant. A. Right. 

O. Bv a second foot of water. I assume vou took 

v *> •> 

870 those figures from the same Montana Power Com¬ 
pany records? A. I did. 
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Q. Would you tell me that record, please. A. That is the 
reservoir capacity tabulation furnished me by Mr. Pratt 
last July. 

Q. I am satisfied with that. I just did not remember 
where it was. I wondered where it came from. A. When 
I visited all the plants I found that was in general use 
through all the plants. 

Q. You did not attempt or purport to make any personal 
study of plant generation and the relationship between the 
water and the kilowatts at the plant, did you? A. I made 
a check calculation to see whether those capabilities were 
within the realm of reason, and the efficiencies, which tied 
in sort of with the work I did with the Central Hudson Gas 
& Electric Company and their power plant capabilities. 

Q. Tell me what check calculations you made? A. I 
spoke of them yesterday. The operations of the Dashville 
and the Sturgeon Pool plant. I kept a day to day account— 

Q. I am talking about the Montana Power Company 
plants. What check did you make, if any, of the figures 
that Mr. Pratt gave? A. Just the basic formula, the horse¬ 
power formula. 

871 Q. That is, you merely checked the capacity of the 
plant, the nameplate capacity of the plant? A. No; 
the capability of water flowing through that amount of head 
that would produce that amount of kilowatts. 

Q. By that you mean you merely made a mathematical 
computation? A. Mathematical computation entirely. 

Q. You did not check the plant records to find out whether 
the plant could produce a certain number of kilowatts with 
the water at a certain elevation in the reservoir? A. No. 
That information was in the power system statements. I 
took them at their face value. 

Q. Did you change these figures Mr. Pratt gave you at 
all? A. None whatever; no changes whatever. 

Q. Did you find any reason to change them? A. No, 
because my calculations showed that they were within the 
realm of reason. 
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Q. You did not make any effort to change them. You 
accepted them, did you not? A. Yes. I think they are very 
good records. 

Q. In connection with your direct testimony you gave 
certain computations as to the amount of kilowatts which 
would be produced by the use of a certain amount of 

872 water from Hebgen. A. Right. 

Q. That amount of water averaged, I think you 
said, 767 second foot days. A. Yes. 

Q. Was that calculation based on the assumption that the 
767 second foot days would pass through each plant? A. It 
was. 

Q. Under the conditions which resulted in the plant 
capabilities that Mr. Pratt had given? A. That is right. 

Q. In those computations did you give consideration to 
all of the testimony in the Broadwater case which Mr. 
Pratt and Mr. Cochrane gave regarding plant operations? 
A. I read over the testimony in the Broadwater case, and 
I feel I gave consideration to that, yes. 

Q. Did you find in the Broadwater case that Mr. Pratt or 
Mr. Cochrane testified as to Holter that all they were inter¬ 
ested in were monthly averages? A. No, I do not recall that 
statement. That does not mean it is not there. 

Mr. Corette: Do you have a transcript, Mr. Gatchell? 
Mr. Gatchell: Yes. 

Mr. Corette: I wonder if you would please refer to page 
723. 

873 By Mr. Corette: 

Q. Look at page 722, Mr. Coomes, the first question and 
answer which reads as follows, from the testimony of 
Harry H. Cochrane: 

“Q. If there are, I would like to know about them now. 
A. I might say when you speak about averages you got to 
take into consideration the length of time over w r hich the 
average is taken. In a plant like Holter, with a large res- 
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ervoir, it could be adequately supplied if the average for 
the month was sufficiently high, almost regardless of how 
it fluctuates during the month. That wouldn’t he the case 
in the Great Falls plants where the reservoirs are small. 
They have to be supplied with w r ater, the amount required 
to fill them, each day, but can take care of local hourly fluc¬ 
tuations.” 

Did you give consideration to that statement of Mr. 
Cochrane? A. Well, I certainly must have read it, as I read 
over the case. 

Q. That was not one of the statements upon which you 
relied for your computations, I take it? A. No. I did not 
rely on that statement. 

Q. Now, look on page 723, Mr. Coomes, the first 
874 question on that page reading as follows: 

“Q. So far as some plants, such as Holter, the 
monthly average is all that is required? A. Yes, sir. 

“Q. Do you have any other plants in that category? A. 
Well, to a somewhat lesser extent. Hauser Lake and Can¬ 
yon Ferry, they both have large reservoirs, although not 
as large as Holter, and the head isn’t as high as Holter.” 

Did you take that statement into consideration in your 
calculations? A. Well, as I say, I read over this case. I did 
not rely upon any particular portion in my computation. I 
merely checked the computations of what you were doing. 
I worked from the log sheets of the company which gives 
the information daily. 

Q. Did you not rely particularly on the statement of Mr. 
Pratt in this case in which he testified as to the time lag 
which the company regularly used? A. Yes, I did. 

Q. Is that the place where you got your information re¬ 
gard time lag used by you on certain exhibits? A. I cal¬ 
culated the time lag myself, also it checked very well with 
the computations that Mr. Pratt had made; so I discarded 
mine and accepted his and went on from there. 
*•#••#•••• 
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875 By Mr. Corette: 

Q. Did you give consideration to the statement appearing 
on page 723 when you prepared your exhibits showing time 
lag between reservoirs and the effect of river 

876 storage? 

Mr. Gatchell: I object to the question, Mr. Trial 
Examiner, until counsel states that by giving consideration 
to he means this witness relied upon— 

Trial Examiner: I think the -witness used the term giv¬ 
ing consideration to, which is not the same thing as relying 
upon. 

Mr. Gatchell: It is not. If he wants to know whether he 
read it, that is one thing. I do not understand what he 
means by giving consideration to. 

Mr. Corette: The witness can explain it. 

Mr. Gatchell: I object to the question. It is not a proper 
question. 

Mr. Corette: It is a perfectly proper question. 

Mr. Gatchell: May I have a ruling? 

Trial Examiner: I think I will permit the witness to 
answer the question, Mr. Gatchell. 

The Witness: I read over the Broadwater testimony and 
certainly gave consideration to every piece of engineering 
information I could find in here. As far as reliance goes, I 
relied on the lag as testified to by Mr. Pratt of five days. 
Those are the figures I relied upon. 

By Mr. Corette: 

Q. You did not rely on the testimony as to the fact a 
monthly average was all that was required at Hotter? 

877 A. No. I saw no reason for that. 

Q. Now r , I would like you to look at page 772, the 
fourth question from the top reading as follows: 

“Q. You have given on those two charts the monthly 
average which I understand you to say was an accurate— 
which showed in accurate form the water at Canyon Ferry 
plant and water at Morony plant? A. Yes, sir. 
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“Q. Why do you take the monthly average? Is that 
when you are principally interested in? A. Yes, sir. Our 
storage capacity is so large as compared to the flow of the 
river that we can very well estimate the amount of water 
required to be put into storage and taken out by taking the 
monthly average without getting it down to individual 
days. ’ ’ 

In preparing your exhibits regarding the effects of res¬ 
ervoir storage, did you rely upon that statement I have 
just read to you? A. I have given consideration to the 
statement. I did not rely upon it. 

Q. When you gave consideration to it, did you then dis¬ 
card it? A. No. I see no conflict between that statement 
and anything which I have done. 

Q. Your statements are all based on days, are they 
STS not, Mr. Coomes? A. Yes, that is true. 

Q. This is based on monthly averages? A. That is 

true. 

Then in preparing your exhibits based on days, you cer¬ 
tainly could not have used this statement which is based on 
monthly averages. A. No. I did not use that statement. 

Q. Refer, please, to page 802, the third answer on the 
page, that very long answer. A. Yes. 

Q. Look at about the middle of the answer starting with 
“Now, if in one day”. I would like to read that to you: 

“Now, if in one day we slightly overestimate the amount 
of water released and the load doesn’t come up and use it 
all, we have a little leeway in top of the reservoirs to catch 
the surplus, so it won’t be wasted, and the next day it’s 
adjusted; so it’s a matter of continual adjustment up and 
down to allow water to go down the river just sufficient to 
carry our load and no more.” 

In preparing your exhibits regarding effective storage, 
did you rely upon that statement? A. I gave it considera¬ 
tion but did not rely upon it. I see no conflict be- 
879 tween that and the work which I did. My exhibits 
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show daily operations over a period of several days, 
and I notice in here it speaks—if you miss out one day you 
take it up the next day. My exhibits can be so interpreted 
in the same fashion; the top lines or the top curves go from 
day to day. Where one might be up a little the other would 
be down a little, if the water shifted. 

Q. You have attempted on vour exhibits to show it on a 
daily basis? A. Yes; it shows a daily basis and for the 
whole period of the exhibit which is more than a week in 
each case, a week or ten days. 

Q. I would like to ask you to refer to page 541, the second 
answer on the page which reads as follows, and this is the 
testimony of Arthur C. Pratt: 

“A. We deduct—yes, you are correct. We deduct the 
exact amount turned out but don’t always get it.” 

Did you rely upon that statement in preparing your ex¬ 
hibits regarding reservoir effect? A. Why, I gave that 
statement consideration, true, but I did not rely upon that 
statement. 

Q. Mr. Pratt was there speaking about the storage re¬ 
leased. A. Yes. Bight. 

Q. And he stated they do not always get it. A. That is 
right. 

880 Q. In your exhibit you have shown all of the stor¬ 
age went through each plant. In your exhibit you 

have shown that all of the storage water went through each 
plant? A. That is right. 

• •••••••it 

881 By Mr. Corette: 

Q. Mr. Coomes, you will recall reading into the record 
on yesterday an answer given by Mr. Pratt from page 365 
of the Broadwater transcript. It is the answer which has 
in it the information regarding the time lag, and I would 
like to call to your attention a sentence in the middle of the 
answer that you read in full yesterday. 
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The sentence I have in mind reads as follows, referring 
to the different plants: 

‘‘They are a considerable distance apart, and we have 
adopted a conventional figure which is as near as it can be 
conveniently used to the actual facts.” 

I will ask you what you understood the term “conven¬ 
tional figure” to mean. A. Well, this statement about time 
lag is borne out also on the log sheets. They drop down in 
days’ moving of water in just the same fashion as 
882 this statement, and I took this meaning of “conven¬ 
tional” to be convenient, a convenient figure. In 
other words, it is not necessarily one day from Hebgen to 
Madison; it is .95 or something like that. But I took the 
w'ord “conventional” to mean convenient. It may not all 
show up in one particular day. It is just like this water 
moving downstream. It is not compressible. It is just 
like a balloon, where you push your finger in one end, it 
sticks out the other; and that water has got to go on all the 
way through, and if it doesn’t happen in one day, .98 of a 
day, it will come up again. It can’t go any place. 

Q. The thought you have in mind is that if the daily rate 
of flow is off, it will show up the next day? A. Yes, that’s 
right; it will show up the next day. It is bound to show 
up somewhere. 

Q. In other words, it is not particularly important 
whether you use a daily rate or whether you figure some 
other rate. A. Well, in your log sheets, your water is 
taken account of daily like that. 

Q. Measured daily. A. Measured daily. Taken account 
of daily. And you have your lines on there which indicate 
that the water which leaves one day shows up another day, 
a corresponding two days in between. 

It all bears this out, and I went through the log 
S83 sheets on a daily basis. 

Q. Mr. Coomes, this is the statement upon which 
you relied, this statement on page 365, in preparing your 
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exhibits, is it not? A. As to time lag I relied upon this 
statement. 


• # # 

Mr. Gatchell: 


You mean that exclusively? 




The Witness: No. 

Mr. Gatchell: That is all right. 

The Witness: Also, as I say, the log sheets bear that out. 
In other words, I checked it from more than one source. 

I have in front of me one of these log sheets. It shows 
the lines dropping down by days. 

• •••••#••• 


By Mr. Corette: 

Q. Now, Mr. Coomes, on yesterday and the previous days 
that you testified, you put in evidence quite a number of 
exhibits, and I have in mind particularly 75 to 84, inclusive 
—You won’t have to get them for a moment, Mr. Coomes— 
which are what I think you called the wave charts. 
884 A. Yes. 

Q. And thereafter, the combined effect charts. A. 
That’s right. 

Q. And then you stated a conclusion. 

Have you given us in your testimony the basis for the 
conclusion that you stated? Or do those exhibits contain 
the basis for your conclusion? A. Well, the conclusion is 
founded on my judgment, on my total experience and judg¬ 
ment. 

Q. I realize that— A. The exhibits are factual por¬ 
trayal, as wave charts are an exact factual portrayal; and 
I would say that that confirms my judgment. 

Q. Are they the factual basis for your conclusion? A. 
Yes, the wave charts are the factual basis. 

Q. And have you given us in your testimony the factual 
basis for your conclusion? A. The wave charts themselves. 

Q. You haven’t held back any testimony upon any fact 
upon which you based your conclusion, have you, Mr. 
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Coomes? A. Well, my judgment in conclusion; I haven’t 
held it back meaningly. 

#••#•••••# 

885 Trial Examiner: That is, facts upon which you 
based your conclusion. 

Mr. Corette: That’s right. 

Trial Examiner: That is what Counsel was interested 
in. 

The Witness: No, sir, I haven’t held back any facts. 

By Mr. Corette: 

Q. And the facts upon which you base your conclusion 
are set forth in the exhibits which you have presented, are 
they not? A. Yes, the wave charts. 

Q. I would like to call your attention to Exhibit 75, which 
is what I think you call a wave chart. 

Is that what you call a wave chart, Mr. Coomes? A. Yes, 
this is one of the wave charts, Exhibit 75. 

Q. Now, this is the exhibit which shows the very extreme 
fluctuation of the water flow past the Morony plant on Sat¬ 
urday, July 4 and July 5,1936? 
*•••••••«•: 

A. Yes, it is. I 

By Mr. Corette: 

Q. Now, do you know the fact that the extensive period 

of withholding and the amount of water that was 

° • 1 

886 withheld, as disclosed in Exhibit 75, on those two 

dates was the result of an accommodation to the City 
of Fort Benton in connection with work on its municipal 
water system, and not as a result of the operation of the 
Company’s generating plants? A. No, sir; first time I had I 
heard that. 

Q. You didn’t make any investigation to determine why 
the Morony plant was shut down to the extent shown on 
this exhibit on those two days? A. No, I did not investigate 


i 
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the reason. I simply portrayed the result of actual opera¬ 
tion. The reasons for it, I didn’t go into in any case. 

• ••*•••••# 

The Witness: That holds for all of the charts. 

Bv Mr. Corette: 

Q. Now, did you select the period covered by Exhibit 75 
because of this extreme fluctuation and the shut-down 
which is shown on July 4 and July 5? A. Why, all of these 
charts were selected in order to show the actual results 
of operation. 

Q. Did you select this one because it showed the 
S87 most extreme fluctuation for the longest period of 
time that you found in your examination? A. Well, 
the first thing I did was in reading the Broadwater record, 
I noticed that the reference in there by one of your engineer 
witnesses said that 1936 was an average operating year. 

Mr. Corette: Mr. Examiner, I ask that this answer be 
stricken and that he be required to answer the question. 
• •••«*•••• 

888 Trial Examiner: I would suggest that you give a 
“yes” or “no” answer, and then explain it, explain 

your answer. 

The Witness: No, I did not. 

• ••#•••••• 

Trial Examiner: The witness may explain his answer. 
The Witness: Well, this chart is only one of four or 
five charts. 

The first thing I did in respect to the year 1936, was in 
reading the Broadwater record, I noticed a statement that 
it was a year of average operation, or normal opera- 

889 tion, something along that line, I don’t know which. 
I haven’t got the page number at hand. That’s why 

I looked at the year 1936; and in looking at the Water Sup¬ 
ply Paper in 1936 at Fort Benton, I noticed there was quite 
a change in the flow during the early days in July. So, 
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when I came here, one of the first things I did was to ask 
the district engineer of the Geological Survey for a copy 
of the recordergraph of that period, among copies of re- 
cordergraphs for a great many other periods, and I will 
admit, on looking at this exhibit, that it portrays what I 
think is certainly a very extreme case of operation. 

The other four wave charts don’t show anything as ex¬ 
treme but they do show a great deal of fluctuation. In fact, 
we got into this discussion the other day in putting point 
“E” on the chart, because this River is down well below 
what you would expect, way down in the minus stages, and 
the entire channel storage is taken right out of the River, 
in addition to what the other wave charts show to be normal 
power plant operation. 

By Mr. Corette: 

Q. By that you mean that the extreme fluctuation for the 
long duration shown on Exhibit 75 does not appear to be 
ono in the course of ordinary operation; is that right? 

Mr. Gatchell: He didn’t say that. 

A. Well, it happened once, and it can happen 
again. 

890 As I say, the first time I heard the reason was this 
morning, about the Fort Benton Water Works. It is 
quite explainable to me now as to why it differs, why it is 
so extreme in relation to the other wave charts. 

Q. And isn’t this fluctuation shown on Exhibit 75 by far 
the most extreme fluctuation and the one for the longest 
duration of any you found in your examination? A. It is, 
and that’s whv I had the other exhibits. I didn’t want to 
be unfair to your Company; and that’s why I have the other 
three wave charts, which portray more normal operations. 

Q. Now, referring to Exhibit 75, a copy of which you 
have, in front of you, and to the fluctuations which appear 
on July 1, July 2 and July 3; are they a more ordinary 
type of fluctuation, as you found in examining the Moronv 
records? A. I would say that Exhibits 76 and 77 reflect 
the more normal operating conditions. 
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Q. Than Exhibit 75? A. Than does Exhibit 75. 

Q. Now, my question was related only to the first part of 
Exhibit 75, on July 1, July 2 and July 3, as to whether you 
think that part of the exhibit reflects a more normal opera¬ 
tion as you found it in the course of your examination. A. 
No, that is much less than shown on Exhibits 76 and 77. 
I would say that is as much the other way as the 

891 extreme condition on Julv 4 and 5. 

Q. Does Exhibit 75, insofar as it relates to July 
1, 2 and 3, show actual operation of the plant? A. It does. 

Q. And did you find any reason to conclude that those 
operations were not entirely normal operations? A. They 
are the actual operations, just as July 4 and 5. But look¬ 
ing at Exhibits 76 and 77, you see typical examples of nor¬ 
mal operations. 

• ••••«•••• 

The Witness: Yes, I did. The data from which 76 and 
77 were plotted leads me to believe that on 75 those early 
days were not entirely normal. It is actual operations 
again. 

By Mr. Corette: 

Q. What led you to believe it was not entirely normal? 
A. The dips and the rises are very much less in the early 
part of July, and then they are very extreme on the 4th and 
the 5th of July, whereas Exhibits 76 and 77 show pretty 
continuous, pretty regular fluctuations, every day, one after 
another, looking alike. 

Q. Didn’t that lead you to the conclusion, Mr. Coomes, 
that the situation on July 4 and July 5 was the part of 
Exhibit 75 which was not normal operation? A. 

892 Well, it is actual operation again. As I say, nor¬ 
mal—I don’t consider it nearly as normal as I do 76 

and 77, but it is actual operation. It is normal for that 
period. 

Mr. Corette: I ask that the question be read to the wit¬ 
ness please. 


I 
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Trial Examiner: The question will be read back. 

(Question read.) 

The Witness: No; it was normal operation for that time. 
Bv Mr. Corette: 

Q. That is, you want us to believe, in the light of what 
you have said here now, that when you selected July 4 and 
July 5, you felt that the fluctuations shown on those dates 
were normal operations of the Morony plant? A. For the 
first time, today I heard the reason why. I have told you 
that it is the most extreme case, and from a judgment 
standpoint, I don’t consider it nearly as normal as Exhibit 
76 and 77 portray. 

Q. And you have wondered since you selected that period 
why July 4 and July 5 showed such an abnormal condition, 
have you not, Mr. Coomes? A. Well, I spoke about it to 
Mr. Pratt, I believe, when I was here in July, but I didn’t 
get any satisfactory answer of any kind. He certainly had 
the opportunity of pointing out and telling me what 
S93 it was, because this data in this period I went over 
with Mr. Pratt. 

Q. Mr. Coomes, have you wondered ever since you se¬ 
lected that period why it showed such an unusual operation? 
“Yes” or “no”, please. A. Yes, I am surprised certainly, 
in the light of 76 and 77. I am glad to know just what hap¬ 
pened during this time. 

Q. And you have wondered ever since you selected it why 
the abnormal operations at that time, have you not? A. 
Yes, I have wondered about it, and I asked Mr. Pratt, to 
try to get the answer; and this is the first time I have had it. 

Q. And even though you did have that doubt in your mind, 
and even though you realized that July 4 and 5 was not 
a normal type of operation, still you prepared this extreme 
exhibit based on that period; is that correct? A. Well, it 
is not the only exhibit, and it portrays the actual— 
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Mr. Corette: I think I am entitled to an answer to that 
question. 


S94 


Trial Examiner: I think that can be answered 


“yes” or “no.” 


The Witness: Yes, I still prepared this exhibit, but I 
will say that all of this basic information I went over with 
the engineers in the Bureau of Pow’er, and with the attor¬ 
neys, and we went over the facts that were portrayed; and 
the exhibits which w T ere picked out w r ere what the attorneys 
and the engineers in the Bureau of Power decided should 
iro into the case. 


Bv Mr. Corette: 

w 

Q. Now, Mr. Coomes, yesterday you gave rather detailed 
testimony as to the relationship between the various 
895 peaks in the top section of Exhibit 75, and on down 
through the other sections of Exhibit 75, clear to the 
Fort Peck Gaging Station. And I am referring now T not 
to the extreme fluctuation which w^as covered a few days 
ago, but to the testimony you gave yesterday when you 
located the highest peak on Thursday, July 2 at the Mo- 
rony plant, and then located that same peak at the Fort 
Benton Gage, the same peak at the Loma Gage and the 
same peak at the Zortman Gage; and I think that you did 
exactly the same thing as to the high peak at the Morony 
plant on July 5, and followed that through to the Fort 
Benton Gage, to the Loma Gage, to the Zortman Gage; and 
then I think you did the same thing as to the high peak on 
July 6, which you followed through to the Fort Benton 
Gage and the Loma Gage. 

Now, referring to the period of July 2 and July 3,1 think 
that this exhibit shows a number of peaks which occurred 
during those two days, and a number of dips; is that cor¬ 
rect? A. That is correct. 

Q. And the same thing appears in a less extreme manner 
at the Fort Benton Gage? A. That is true. 
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Q. And in an even less extreme manner at the Loma 
Gage? A. Yes, it dampens out as it goes down stream. 

Q. And then when you get down to the Zortman 

896 Gage, referring back tc a great many peaks which 
occurred at the Morony Plant on July 2 and July 3, 

those numerous peaks all washed out. A. They merge. 
Yes, they merge at 4.7 on July 4. 

Q. Now, referring also to the period on the last part of 
July 5 and 6, where at the Morony Plant Tail Race Gage 
Heights there are numerous up-and-dow T n fluctuations, I 
will ask you if those fluctuations also wash out by the time 
you get dovni to the Zortman Gage. A. As you proceed 
down stream, they dampen out gradually dampen out, 
gradually dampen out. 

Q. Until they completely disappear, so far as you can 
tell. A. All of the small ones disappear somew’here be¬ 
tween Zortman and Fort Peck. I expect the large one 
would keep on going down the River below Fort Peck a 
considerable distance before it dampens out. 

Q. By the “large’* one, you mean the unusually great 
and long fluctuation which occurred on July 4 and 5? A. 
Yes. 

Q. I think a few moments ago, Mr. Coomes, you said that 
in the Broad Water case you found a statement which said 
that the years 1936 and 1937 were normal operating years, 
and for that reason you used those years. A. No, that 
applied to 1936; somewhere in the Broadwater case, 

897 the year 1936. The year 1937 I selected because it 
was the lowest water year, I think I said in my direct 

testimony. 

Q. Can you refer me to that reference in the Broad¬ 
water transcript? A. I will do so later. I don’t believe I 
can immediately. 

#•#*#•#••• 

Bv Mr. Corette: 

w 

Q. Isn’t it true, Mr. Coomes, that the years 1936 and 
1937 are two of the very most extremely low water years 
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that have ever been experienced in the history of the Mis¬ 
souri River? A. The year 1937 is the lowest water year. 
1936 certainly is a low water year, and I was surprised to 
read in the Broadwater transcript that it was a year of 
normal operation. When I first picked up the case, I read 
the Broadwater case and I found that statement. After 
I started to get into stream flows, it shows 1936, as 
S9S far as water condition goes, was quite low also. 

Nevertheless, that statement appears in the record, 
and that is what I started with. 

Q. Did you know, Mr. Coomes, that the period from 1931 
or 1932, through 1937 was one of the lowest water periods 
in the history of the Missouri River? A. Yes, that is what 
the records show. 

Q. Did you also know that the ten-year period through 
the ’30’s was the lowest ten-year period ever experienced? 
A. I believe that is what the records show. If I had that 
summary chart in front of me, for the 62-vear period, I 
could answer precisely. 

• ••#••#•#• 

Mr. Corette: I am showing you Exhibit No. 68, Mr. 
Coomes, and I will ask you if 1937 is not the lowest water 
vear in the history of the vallev, and if 1936 and one or 
two other years are not the next lowest years in the entire 
history of the water on the Missouri River from 18S1 to 
1944. 

The Witness: 1937 is the lowest. 1936 is quite low, but 
there are one or two other years which are less. 

By Mr. Corette: 

Q. And what are those one or two other years? 
899 A. 1919,1931, 1935, 1940. They are all a little lower 
than 1936. 

Q. And did you use the years 1936 and 1937 as the basis 
for some of the exhibits which you have presented— A. Yes. 

Q. (Continuing) —because of the fact that they were 
such extremely low water years? A. Well, the effects on 


489 


the navigable capacity would certainly be most pronounced 
during periods of low flow, and that is the reason those 
years are selected, in order to show the effects on the nav¬ 
igable capacity down stream. 

Q. Did you find that any steam boat ever came up the 
River to Fort Benton in any year when the flow was any¬ 
where near as low as the year 1936? 

Do you want the exhibit again, Mr. Coomes? 

Mr. Corette: I am handing the witness Exhibit 68. 

Mr. Gatchell: While the witness is examining that, Mr. 
Corette—I did not ask the witness why he selected 1936 in 
his direct testimony, and so couldn’t I give you right off¬ 
hand the reference to the transcript. 

If you will look on page 1032 of the transcript, you will 
see that Mr. Cochrane was asked: “'Why did you use the 
year 1936, Mr. Cochrane”? And he replied: “It was a 
representative year of operation. 

The Witness: That is the statement. 

900 Mr. Corette: That is the statement you referred 
to? 

The Witness: Yes. 

Mr. Corette: You didn’t find in there any statement that 
it was a representative water year. 

The Witness: Oh, not at all. 

Mr. Gatchell: (Reading) “Would you say the year 1936 
was an ordinary operating year for the Montana Power 
Company on its Missouri River System?” is the question 
which was asked Mr. Cochrane and his reply was, “Yes.” I 
didn’t put the whole thing in. I showed it to Mr. Corette. 
I thought that would be sufficient. 

Trial Examiner: All right. Now is there a pending 
question before the witness. We seem to have interrupted. 

Mr. Corette: To carry on and complete the interruption; 
Mr. Coomes, then you used the year 1936 because it was 
an ordinary operating year, and not because it was an ordi¬ 
nary water year; is that right? 

The Witness: Yes. I did not testify it was an ordinary 
water year at any place in my testimony. 
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By Mr. Corette : 

Q. Now, may we go back to this question: I would like 
to ask you if any steamboat, according to the information 
which you gathered, ever came to Fort Benton in any year 
in which the stream flow was as low as it was in the year 
1936. A. Yes, it did. 

901 Q. Which year? 

Mr. Corette: I am now handing the witness Exhibit 74. 

The Witness: The Batchelor, Steamboat Batchelor ar¬ 
rived at Fort Benton on September 28,1887, and the stream 
flow at the time of arrival was 5,930 second feet. 

The Rosebud and Missouri both arrived on September 
15,1887, and the stream flow was 6,100 cubic feet per second. 

The Judith and the Missouri arrived on August 15, 1887 
and the stream flow was 6,600 cubic feet per second. 

The Benton arrived on July 15, 1886 and the stream flow 
was 6,430 cubic feet per second. 

The Rosebud arrived on August 28, 1885, and the flow 
was 6,260 cubic feet per second. 

These flows occurred during the same periods—these 
flows would have occurred—These flows were less than 
natural flow of the River during the periods that I selected 
on the combined effects charts. 

Q. Now, referring to Exhibit No. 68—Let me ask it this 
way: Referring to the period 1890 to the period 1900, from 
Exhibit 68, is not the lowest mean monthly flow 82000 sec¬ 
ond feet? A. That is true. 

Q. And in the year 1936 the comparable flow was 

902 55,000 second feet, 55,640? A. Those are total cu¬ 
mulative flows for the vear. but steamboats onlv 

» •> 

arrived on one dav, and I was referring to the flows cor- 
responding to dates of steamboat arrivals, not on average. 
When you get down to the details of this problem, you must 
go to daily flows. 

Exhibit 68 was prepared purely for an over-all picture 
of flow by months and by years, but when it comes down to 
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what actually happened, you have to go into the details 
down to a shorter period of time than Exhibit 68 portrays. 

Q. Exhibit 68 does not show any daily flows? A. No, it 
does not. It shows mean monthly and annually. 

Q. Then it is not possible, Mr. Coomes, from Exhibit 68 
to tell whether steamboats arrived at Fort Benton when 
the water was as low as it was on certain days in 1936, 
because we don’t have here the days of 1936; is that right? 
A. Yes, you go to the Water Supply Papers themselves 
and you will And that is the case. That is the daily flows. 

Q. Then the answer is we can’t tell from what we have 
here whether the water in 1936 was as low as it was on the 
days when the steamboats arrived in the early navigation 
to Fort Benton. A. No, you must go to the Water Supply 
Papers for daily flows. 

Q. Referring, Mr. Coomes, to those rating curves 
903 which you had here yesterday— 

By Mr. Corette: 

Q. Mr. Coomes, I think I misunderstood yesterday some 
of your testimony regarding these rating curves, and that 
explains some of the objections I made at that time. I have 
had occasion to review these during the night, and I think 
now I understand what you were driving at. 

Mr. Coomes, do I correctly understand that these rating 
curves are, in effect, capability curves and that they show 
what the water in the reservoir is capable of generating if 
run through this plant? A. Right. 

Q. They have nothing to do with actual operation at all! 
A. Nothing whatever. It is what it is capable of doing. 

Q. If the water was all used through all the plants desig¬ 
nated on the rating curve. A. Well, your other statements 
state that you do use the water all the way through, and I 
presumed you do, and my computations are all made on the 
assumption you do, that you don’t waste water. 
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Q. By that you mean, when we need it. A. When 

904 you need it. Certainly you needed it in 1937, which 
was the lowest drought period. 

Q. But these rating curves, Mr. Coomes, show no opera¬ 
tions and no particular period of time; is that right? Capa¬ 
bility curves. A. They show the capability of the reservoir, 
and they wouldn’t have that capability except on the as¬ 
sumption that the water is used through all those plants. 
It would be a different looking curve if the water were not 
used through all those plants. 

Q. That is on the assumption that the water can be used 
on all those plants. A. Well, if you didn’t intend to use it 
through all those plants, I don’t see why you didn’t put out 
a different curve. 

Q. Of course we intend to use it, but this shows nothing 
but capability, not operation; is that right? A. Oh, no, 
it is capability. 

Q. Was another reason why you selected in many of your 
exhibits the years 1936 and 1937 the fact that that was prior 
to the time that the Fort Peck Dam was put in operation? 
A. No, it was purely—I used 1937 because it was the lowest 
water year, and I knew it would have effects on capacity 
during that period. And the only reason I used 1936, as 
I say, I picked that statement out of the transcript, 

905 and from there on I ran into this low water period 
in July, so I included that. 

Mr. Corette: So I don’t sneak up on the witness, I would 
like to show him Wafer Supply Paper 876. 

Mr. Gatchell: You never sneak up on a witness. 

By Mr. Corette: 

Q. I would just like to ask you, Mr. Coomes, if, since the 
Fort Peck Dam went into operation, the flow below the Fort 
Peck Dam has been completely regulated by the Fort Peck 
Dam. A. I would expect that, that this statement in the 
Water Supply Paper makes the statement at page 22: 
“Flow completely regulated at Fort Peck Dam since No¬ 
vember, 1937.” 
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Q. May I also ask you if that statement is taken from page 
22, which is the report of the water flow' of the Missouri 
River below the Fort Peck Dam. A. It is, yes. 

Mr. Gatchell: What is the relevance of the question, Mr. 
Trial Examiner? 

Trial Examiner. What is that? 

Mr. Gatchell: May I ask the relevance of this question. 

Mr. Corette: The onlv relevance was to show that this 

m/ 

was below the Fort Peck Dam, that the Fort Peck Dam reg¬ 
ulates all flow below’ it. 

Mr. Gatchell: I still don’t get the relevance to the 
906 present proceeding. 

Mr. Corette: The relevance is that in our Answ’er 
to the Order to Show’ Cause w’e specifically allege that Fort 
Peck is now’ the head of navigation, and that since Fort 
Peck w’as constructed and put in operation there has been 
a complete abandonment by the United States of naviga¬ 
tion above the Fort Peck Dam. 

Mr. Gatchell: Then, Mr. Trial Examiner, I move to 
strike the two last answers given as not relevant to any 
part of this proceeding, upon the basis of the statement 
made bv Counsel. 

W 

Trial Examiner: I am inclined to leave them for what¬ 
ever value thev may have. 

W m 

Bv Mr. Corette: 

Q. Mr. Coomes, your conclusion as to a daily fluctuation 
such as sliowrn on Exhibit 75, being reflected at w’hat is 
called the Fort Peck Gage, w’as based on conditions which 
existed prior to the time that the Fort Peck Dam w’as put 
into operation? A. Yes, that is true. 

Q. That condition could not exist at the present time? 
A. Not w’ith the present Fort Peck reservoir in operation. 
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907 Re-direct examination 

By Mr. Gatcbell: 

•» 

Q. Mr. Coomes, in answer to Mr. Corette with respect 
to the investigations which you made of project costs at 
Jordan and Martin and some other projects—I don’t have 
their names right now—you said you had done some inves¬ 
tigation of an engineering nature of the cost of those pro¬ 
jects ; is that right A. That is right. 

Q. Xow, you did not give him a full explanation of what 
you did. I just want to know whether your investigation, 
the work which you performed, had any relation to the rea¬ 
sonableness of the cost of any one of those projects. A. 
Yes, it did. 

Q. Which ones? A. All of them. 

Q. And with what did your engineering work in that 
connection have to do? A. We also investigated— 

Q. I am asking you what you did. A. I also investigated. 
I was a co-author on two or three of those reports 

908 and the engineer in charge on several others. And 
I included studies on the actual operations, that is, 

as to whether or not the power plants were getting the max¬ 
imum amount of power out of the water, that is, whether or 
not it was advisable to put in additional units, that sort of 
thing, in addition to evaluating the power that was gen¬ 
erated during the construction period. 

Q. Was that work of an engineering nature? A. It is 
and was. 

Q. Did it involve any study of hydraulic problems at 
those plants? A. It did; it does. 

Q. What was the nature of that hydraulic study? A. 
Well, there again it is the actual obtaining of the power out 
of the water, that is, the routing of the water through that 
head, as to whether or not the maximum output is being 
obtained, that is, whether that development is the most 
comprehensive, whether at that stage of the game more 
units should be installed. 
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Oftentimes the power plants constructed are constructed 
in low water years, and there is more flow coming in later, 
and the records indicate more units should be installed to 
take advantage of that water flow condition. Although some 
of the original records show it was apparently fully devel¬ 
oped, in the light of later records of run-off and storage 
developments above, it would be advisable to install addi¬ 
tional units. 

909 Q. Now, did your engineering work encompass 
study of those questions? A. It did. 

Q. And you say you were the co-author of several reports 
of that nature? A. I was, and I was in charge of several 
others. 

Q. Now, one other phase of this cross examination that 
I am not quite sure is entirely clear. 

He asked you, with particular reference to these time 
lags, where you got the time lags which you used on the 
exhibit introduced by you. 

Do I understand that you relied entirely upon the state¬ 
ments that appear in the Broadwater case with respect to 
time lags? A. No, I did not. I picked up several of these 
log sheets, and in the early days the months are divided off 
into periods, and the lines are dropped down in each case, 
indicating the number of days’ lag between plants, right 
on the log sheets. ■ 

#.# # • * # * # * • : 

910 Bv Mr. Gatchell: 

% 

Q. Now, Mr. Coomes, you have referred to the testimony 
and the log records; was there anything else which you ex¬ 
amined with respect to the time lag? You said something 
about computations. A. Yes, I made some check computa¬ 
tions, which I discarded early in the game. In other words, 

I made an open channel formula as to the flow of water , 
down stream, and it checked pretty closely the five day lag 
period all the way through and it checked to the individual I 
plants pretty well. ! 
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Q. With respect to the exhibits you have presented here, 
would there be any material modification of those exhibits 
if it should appear that the time lag which you have 
911 used was in error one way or the other? A. No, it 
could as well be three days, four days, six days or 
seven days. Those exhibits cover a long enough period 
that time lag would not mean anything. 

Mr. Gatchell: Xo further questions. Mr. Trial Exam¬ 
iner, we offer Exhibits Nos. 69-a to e, the load curve, the 
only one presented by this witness upon which your Honor 
has not ruled. 

• *•♦*#*««* 

913 Mr. Gatchell: Mr. Chase, I will give vou a state- 
ment of purpose. 

Exhibit Xo. 69 is presented for the purpose of showing 
the operations of the Montana Power Company System, of 
which the Missouri and Madison River plants are an inte¬ 
gral part. It is presented for the same purpose as Exhibit 
Xo. 67, Power System Statement, to show in graphic form 
the information depicted in part in that exhibit in statistical 
form. 

It is presented for the purpose of showing that the opera¬ 
tions of the Montana Power Company do not run at a uni¬ 
form rate from dav to dav or from week to week. And it is 

w * 

for the purpose of showing that since the Montana Power 
Company maintains no steam plants but derives the power 
from hydraulic plants, and the Missouri River plants are 
an essential part of that system, that those plants must be 
operated in an irregular manner. 

I might say, of course, Mr. Chase, that as to other testi¬ 
mony and exhibits presented by Mr. Coomes, it relates to 
the effect upon lower navigable capacity of the Missouri 
River below Fort Benton and to the consideration of the 
Missouri River plants as a part of the comprehensive unit 
of development, Missouri River and Madison plants as a 
part of the comprehensive development of the Missouri 
River Basin, one of the points referred to by me in 
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914 my opening statement as made on page 47 of the 
transcript. 

I believe that is a more complete statement than any I 
had made previously. 

Mr. Chase: Yes. To the introduction in evidence of 
Commission’s proposed Exhibit 69-a, b, c, d, and e, the Com¬ 
pany objects on the grounds set forth in the general objec¬ 
tion, and also on all of the grounds of objection to the ad¬ 
mission in evidence of Exhibit 67-a and b, which are stated 
commencing on page 496 of the transcript, my understand¬ 
ing being that 67-a and b cover the same ground as this 
exhibit. 

Mr. Gatchell: Practically, yes, sir. They cover addi¬ 
tional, but practically the same. 

• *•**##•#• 

Trial Examiner: It is so noted and the exhibits are re¬ 
ceived in evidence, 69-a through e. 

«#••••••#• 

915 Re-cross Eocamination 

By Mr. Corette: 

Q. Mr. Coomes, I thought the question of when you in¬ 
stalled additional units in a project was controlled pri¬ 
marily by whether there was a need for the additional 
power that might be developed by those additional units; is 
that right? A. That is correct. 

i 

##••••#•• m\ 

Mr. Gatchell: By answering the last question, Mr. 
Coomes, do you mean you don’t make a study of the possi¬ 
bility of installing additional units? 

The Witness: Certainly you do make that study. You 
have to have sufficient water to justify it, on one side, and 
you have to have sufficient load to justify it on the other. 

Mr. Gatchell: That is all. 


i 
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The Witness: Even though you have sufficient load, if 
there is not sufficient water there you don’t want to put the 
units in. Load is the primary consideration. 

Trial Examiner: Anything further? 

All right, the witness is excused. 

916 Mr. Corette: Mr. Examiner, it might be appro¬ 
priate at this time to say that the snow storm didn’t 

“throw T us for a loop” like it did Mr. Getchell, but the 
change in what we anticipated here as to issues involved in 
this case has “thrown us for a loop,” and we are much 
farther behind in the preparation of our case than we ex¬ 
pected to be. 

At the beginning of this case when it became apparent 
that the Examiner was going to allow evidence under the 
additional issues which have been injected into this case, 
we started giving consideration to the question of whether 
it might be necessary at some stage for us to ask for a 
long-time continuance to prepare on those points. 

Our work and our study has now developed to a point 
where we have concluded that, if possible, we do not wmnt 
to ask for such a thing, and we think we can go on 

917 with our case. But it appears that we will need per¬ 
haps as long as three days to get everything in shape 

so that we could then go on according to our present plans 
without any further interruptions. 

It has been our thought that if we had part of today, 
tomorrow and Thursday, and then this coming week-end of 
Saturday and Sunday that we probably could go on Friday 
and get started on Friday, and Monday morning be pre¬ 
pared to go on to the ultimate conclusion of the case. 

With that explanation, we would like to make at this time 
a motion that at the completion of the presentation this 
afternoon Court be dismissed until Friday morning, at 
which time we would hope to be able to go on and present 
evidence all through that day, and we would then hope by 
Monday morning to be able to continue to go right on with- 
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out further interruption. There is the possibility we might 
have to ask for a few hours or a half day or a day, hut 
we don’t anticipate it at this time. We think we would be 
able to go right through to completion. 

Mr. Gatchell: Mr. Trial Examiner, I would think Mr. 
Corette is entitled to an interval of time here. They filed 
a Motion to Dismiss and then filed a Motion to Separate or 
Segregate the presentation, or consideration of the issues. 

I had stated at the start the four points upon which 

918 it seemed to me this Order of the Commission to 
show cause rested, and the issues which were raised 

by that Show Cause Order, as amended, and in view of the 
statement by Counsel that they were taken by surprise by 
my statement, I intended to ask the Trial Examiner to give 
consideration affording to the Company an opportunity to 
adequately prepare their presentation in response to the j 
issues as presented by the testimony, exhibits and witnesses 
which we have offered on behalf of the Staff of the Com- j 
mission, and I had not consulted with Mr. Corette in any 
respect with regard to that. I was planning to make the 
suggestion to the Trial Examiner because I felt that their 
position having been stated on the record, and we certainly 
are not imputing to them any desire to delay, because 
they have not in any way sought to delay, but in order to 
afford them an opportunity to adequately prepare their 
case I felt that they should have additional time. 

If they should ask for three days, I certainly would join 
with them in the request, your Honor. If Mr. Corette 
finds occasion later to ask for a half day or two or three \ 
hours, or whatever time he needs, I would certainly join 
with him in that respect. 

Trial Examiner: I had this thought in mind: I hate to 
break up and lose too much of the week. I had thought of 
the possibility of a Saturday morning session, if we are 
going to recess until Friday at this time. 

919 Mr. Gatchell: We would join with Mr. Corette in 
whatever he requests in that respect, and I do not 

know what his request might be. 
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Trial Examiner: He spoke of having Saturday as part 
of the week-end. I think perhaps we will leave that part 
of the question to be disposed of on Friday when we see 
what progress we have made. I think you are anxious to 
get through with this thing, and I presume there will be 
no objection to a 3-hour session on Saturday if you feel 
that it would actually move things along. 

Mr. Corette: We appreciate very much Mr. Gatchell’s 
cooperation and willingness, and I might say we think the 
matter will be hastened by our doing this, that we will be 
able to get our presentation in much better form so it will 
go in much more rapidly. 

Our thought was that we would need the next two days 
to prepare on certain matters, and at least two more days, 
which would be Saturday and Sunday, to prepare on other 
matters, and if we could have the two days we would be 
ready to go on Friday. I can’t tell you that by Friday 
night we won’t be in a position to go on for three hours 
Saturday. 

Trial Examiner: We will not dispose of that question 
now. 

Mr. Corette: I would like the record to show that we have 
worked every night, as Mr. Gatchell can testify to, 
920 until practically midnight, and we have made every 
effort to have our case in the best possible form for 
presentation in the quickest manner. We are just as anx¬ 
ious as everybody else to get this over with, our anxiety 
to have it over with is the thing which has caused us to 
make every effort to meet these expanded issues now instead 
of asking for an indefinite continuance, because w r e felt the 
issues have gone far beyond any contemplated in the Order 
to Show Cause, that we are materially prejudiced by that 
fact, that even though we do go on now, there is certainly 
at the present time in our minds considerable doubt as to 
whether we can present the kind of case that we are en¬ 
titled to present. But we are anxious to try to do it, and 
if we can have that much time, we will know for sure 
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whether we can do it; and at this time we expect to be able 
to do it. 

Trial Examiner: The Trial Examiner is inclined to be¬ 
lieve, or does believe, that these additional points were con¬ 
templated by the Order, but I do feel also that they were 
not too clearly stated, and I think your inability to get 
them from that may be well justified. 

925 Mr. Gatchell: 

• • # • * # i « • • 

It is Exhibit No. 4. The tabulation of lands to which I 
referred was merely put in to show that some lands were 
occupied, and we submitted it to them for the purpose of 
making such check as they thought necessary. 

We do not intend at any time in this proceeding to make 
a claim that they are occupying lands at a particular project 
which are not covered by the alleged permit under which 
they claim authority. 

Trial Examiner: I see. 

Mr. Gatchell: We will claim that the Hebgen per- 

926 mit was not transferred, but that has nothing to do 
with the particular lands to be occupied. And our 

claim with respect to the other permits is purely of a legal 
nature. 

• • • ••••*#• 

929 Mr. Costello: I think that the first order of busi¬ 
ness would be to clear up some of these exhibits. 

930 Trial Examiner: There have been a number of 
them wdiich have not been received. I don’t know 

whether Counsel want to hear the answer on those today or 
Monday morning. 

I might inquire w’hether there were any further state¬ 
ments on any of them which Counsel desire to make. 

I understood you had some further objections on some 
of them. 
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Mr. Chase: Yes, we do, vour Honor. We wish to be 
heard on some of them. 

Trial Examiner: You may proceed. 

Mr. Chase: To the introduction in evidence of Commis¬ 
sion’s proposed Exhibit No. 3, which is a 1907 plat of 
Hebgen, as I understand it, under the Grant pursuant to the 
Acts of 1891 and 1898, the Company objects on all of the 
grounds stated commencing at page 65 of the transcript, 
and on the following additional grounds: 

(6) That the exhibit has not been connected up in any 
manner; 

(7) No evidence affecting the validity of the Right of 
Way, Grant or Permit has been introduced, and the Federal 
Power Commission has no authority with reference to it 
or to any Government lands covered by it; 

(8) Under the provisions of Sections 23(a) and 23(b) 
of the Federal Power Act, this exhibit is inadmissi- 

931 ble for any purpose unless and until the invalidity 
of the Right of Way, Grant or Permit has been 
proven; 

(9) That the validity of the Right of Way, Grant or 
Permit cannot be questioned in this proceeding to which 
neither the Secretary of Agriculture nor the Secretary of 
the Interior is a party. 

• ••••••••♦ 

Mr. Chase: To the introduction in evidence of Commis¬ 
sion’s proposed Exhibit No. 4, a tabulation of lands the 
Company objects upon the following grounds: 

(1) That is has no bearing on any issue in this case; 

(2) That it is incompetent, irrelevant and immaterial; 

(3) That no proper foundation has been laid; 

(4) That the exhibit and the exhibits upon which it is 
based have not been connected up in any manner; 

(5) That no evidence has been introduced affecting the 
validity of the Rights of Way, Grants, or Permits on which 
it is based, and the Federal Power Commission has no au- 
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thority with reference to the lands described in the exhibit; 

(6) Under the provisions of Sections 23(a) and 23(b) 
of the Federal Power Act, this exhibit is inadmissible for 
any purpose unless and until the invalidity of the 

932 Rights of Way, Grants or Permits has been proven; 

(7) That the validity of the Rights of Way, Grants 
or permits cannot be questioned in this proceeding to which 
neither the Secretary of Agriculture nor the Secretary of 
the Interior is a party. 

933 Mr. Chase: As to Exhibit 21, which is the volume 
of newspaper clippings, the Company objects, in ad¬ 
dition to the grounds of objection heretofore stated, on the 
ground that these are not documents to which the Ancient 
Document rule is applicable, and that the documents not 
being admissible themselves to prove the truth of the state¬ 
ments contained in them or for any other purpose on any 
basis, either at the time they were written or later, they 
cannot be made admissible by the application of the Ancient 
Document rule. 

934 Mr. Chase: I should like to add to that: Nor the 
rule in regard to ancient writings. 

• •••#*«••• 

936 Mr. Chase: According to my records, that brings 
us to No. 29, which is the Century Illustrated article 
by Smalley, to which objection was made on 292, and on 
the basis of the present record, we have nothing to add to 
the objection there stated. 

• #••**•••• 

939 Mr. Chase: * * * 

To the introduction in evidence of Commission’s 
proposed Exhibit No. 31, the Company objects upon the 
following grounds and for the following reasons: 

(1) That the material offered is contained in a footnote 
and that there has been no identification of the author of 
the footnote; 
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(2) That no sufficient foundation has been laid; 

(3) That as appears from examination of the footnote, 
it merely recites statements as to the contents of newspaper 
clippings and is subject to the same objection as to the 
clippings themselves; and on that basis, as to those state¬ 
ments, we make the same objection we have made to the 
introduction of Exhibit 21; 

(4) It is incompetent, irrelevant and immaterial; 

(5) It contains a very considerable amount of purely ir¬ 
relevant material and does not comply with the rules of the 

Commission. 

940 Now, I have referred during this case to Bancroft 
as an authority, and as to the text of Bancroft I 

would make no objection. But as to this footnote, I have 
examined Bancroft and I cannot imagine the relevance of 
most of the statements in the footnote to the textual matter 
in connection with which it is cited. 

• •••#••••• 

941 Trial Examiner: I am willing to defer ruling on 
that. 

• ••••*•••• 

942 Mr. Chase: We come now to proposed Exhibit 
No. 37, which is Contributions to the Kansas State 

Historical Society, or some similar name, which contains 
lists of steamboats operating on the River. And my notes 
would indicate that the question was whether Commission 
Counsel could delete much, if not most, of the matter re¬ 
lating to the River below Sioux City. 

Trial Examiner: That corresponds to my recollection. 
I may say that I have a note here that this docu- 

943 ment may contain irrelevant material. The Trial 
Examiner recognizes the fact that there is relevant 

material which he believes should be introduced. 

There is a question as to whether it may not contain much 
that is irrelevant. And I sav that in view of the fact that 
I understand from the statements of Counsel—and I would 
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like to know whether I do understand correctly, Mr. Chase 
—that the Missouri River is a navigable water below Fort 
Benton. Is that correct? 

Mr. Chase: It is certainly disputed that the River is a 
navigable water below Fort Benton. 

Trial Examiner: You say it is a disputed fact? 

Mr. Chase: It certainly is. 

Trial Examiner: Well, in view of that dispute, that 
would make much matter material that I have previously 
considered immaterial, both in this document and in Ex¬ 
hibit 54, and a number of others. 

Of course, I believe 37 does contain a good deal of ma¬ 
terial down in the neighborhood of St. Louis. 

Mr. Chase: My understanding was that the exhibit was 
offered for the purpose of showing certain things. 

Trial Examiner: Yes. 

Mr. Chase: And for those purposes all that Counsel felt 
was material was certain matter about the Peter 
944 Balen, or some such thing—I am not certain what it 
was. But there was a discussion at the time, to which 
I will be glad to refer to the record. 

Mr. Costello: Mr. Examiner, in view of Mr. Chase’s 
statement that there will be no concession that the Missouri 
River to its mouth is a navigable water of the United 
States, I think that the whole document is extremely per¬ 
tinent here. I had no idea that there was going to be any 
question on that. 

Mr. Chase: Well, now, to say they had no idea, when we 
have so pleaded in the Answer to the Order as amended 
and amplified, is a very peculiar statement at this stage of 
the proceedings. 

We pleaded specifically on that phase of the statement. 

Mr. Costello: I meant to say, Mr. Examiner, from Fort 
Benton to its mouth in connection with the remark I just 
made. 

Trial Examiner: Do I understand then that there is 
some concession as to the lower part, but there is a limita- 
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tion in regard to the area between Fort Benton and Fort 
Peck Dam? 

Is that the situation? 

Mr. Chase: Well, there is a very serious question as to 
the River between Fort Benton and Port Peck Dam and as 
far down as Sioux City. 

Mr. Gatchell: Is Sioux City the head of navigation which 
you are willing to concede ? 

945 Mr. Chase: We are willing to agree it is naviga¬ 
ble to Sioux Citv. 

w 

Mr. Gatchell: That is a new position, Mr. Trial Exam¬ 
iner. They have never yet placed Sioux City as the head 
of navigation. 

Mr. Chase: We have never placed anything as the head 
of navigation until this moment. 

• •••***••• 

.951 Trial Examiner: The Trial Examiner has a note 
that he has resolved to receive in evidence Nos. 48, 
49, 50 and 52. 

• •••#•«••• 

952 Mr. Chase, I understand you now take the position, 
or feel you have taken the position consistently, you 

do not admit the navigability of the Missouri River below 
Fort Benton; is that correct ? 

Mr. Chase: As I stated a few moments ago, we will agree 
the River is navigable as far as Sioux City. 

Trial Examiner: If that is your position, I will 

953 also receive in evidence Nos. 51, 53 and 55. 

No. 54 will be received in evidence. 

• •••***••* 

956 Mr. Chase: To the introduction in evidence of 
Commission’s proposed Exhibit No. 57, the Company 
objects upon the following grounds and for the following 
reasons: 




507 


957 (1) That it is incompetent, irrelevant and imma¬ 
terial ; 

(2) That no proper foundation has been laid; 

(3) That it is not binding on the Company; 

(4) That neither the Company nor any predecessor of 
the Company is a party to the action; 

(5) That it constitutes hearsay; 

(6) That the Company is accorded no chance for cross- 
examination : 

(7) That it does not constitute an admission against in¬ 
terest by the Company. 

I point out that it consists of copies of the pleadings, 
judgment and some testimony, and add as the eighth objec¬ 
tion that no title to land or any other matter which would 
affect the ordinary rules is involved in anv of these actions. 
They are purely damage actions. 

• #*•*•*••• 

Mr. Chase: To the introduction in evidence of Commis¬ 
sion’s Exhibit No. 58, proposed Exhibit No. 58, which is 
Allen vs. Holter Lumber Company and which contains 
copies of the pleadings and judgment, the Company makes 
the same objection as was made to No. 57. 

• ****•*#•• 

958 Mr. Chase: To the introduction of Commission’s 
proposed Exhibit No. 59, which relates to Cornelious, 

spelled C-o-r-n-e-l-i-o-u-s vs. Taylor and which contains the 
complaint or temporary restraining order and an unidenti¬ 
fied memorandum, the Company makes the same objection 
as was made to No. 57, and the further objection that it 
shows that the injunction was dissolved and suggests the 
lack of substance in the Complaint. 

• #«*•«•••• 

959 Mr. Chase: To the introduction in evidence of 
Commission’s proposed Exhibit No. 62, the Com¬ 
pany makes the same objection as it made to the introduc¬ 
tion in evidence of Exhibit 21, and all of those objections 
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so far as foundation is concerned. This exhibit is in the 
same status as newspaper clippings. 

961 Mr. Chase: Now, Mr. Trial Examiner, at the close 
of the Commission’s case, the Montana Power Com¬ 
pany moves to strike Exhibit No. 1, w T hick is the map of 
Canyon Ferry and the right of way endorsed thereon, on 
all of the grounds of objections stated commencing on page 
59, plus the following grounds which become important be¬ 
cause no further evidence as to the chain of title has been 
introduced: 

(3) That the exhibit has not been connected up in any 
manner; 

(4) That no evidence has been introduced affecting the 
validity of the right of way in question, and that under 
those circumstances the Federal Power Commission has no 
authority with reference to it or to any public lands cov¬ 
ered by it; 

(5) Under the provisions of Sections 23(a) and 

962 23(b) of the Federal Power Act, this exhibit is in¬ 
admissible for any purpose unless and until the in¬ 
validity of the right of way has been proven; 

(6) That the validity of the right of way cannot be ques¬ 
tioned in this proceeding to which the Secretary of the In¬ 
terior is not a party; 

(7) That no proper foundation has been laid. 

• ••*•••••• 

Trial Examiner: Motion to strike is refused. 

You both have your automatic exceptions. 

Mr. Chase: The Company moves to strike Exhibit No. 2, 
which is the Hauser Right of Way, upon all of the grounds 
of objections stated commencing on page 64, and on the fol¬ 
lowing additional grounds: 

(4) That the exhibit has not been connected up in any 
manner; 

(5) That no evidence has been introduced affecting the 
validity of the right of way in question, and the Federal 
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Power Commission has no authority with reference to it or 
to any public lands covered by it; 

(6) Under the provisions of Sections 23(a) and 23(b) of 
the Federal Power Act, this exhibit is inadmissible for any 
purpose unless and until the invalidity of the right of way 

has been proven; 

963 (7) That the validity of the right of way cannot 

be questioned in this proceeding to which the Secre¬ 
tary of the Interior is not a party; 

(8) That no proper foundation has been laid. 1 

Trial Examiner: In case you desire to present a similar 
motion on 3 and 4, the Trial Examiner was going to rule 
that 3 and 4 were admitted. He did not do so when he made 
the statement this morning. 

• •*****•*•! 

967 Mr. Chase: Mr. Trial Examiner, I will wind up 
very briefly as to Exhibit No. 5, which is, I believe, 
correspondence in regard to Canyon Ferry. The Company 
moves to strike it on the same grounds as it moved to strike 
Exhibit 1, the plat of Canyon Ferry. 

Trial Examiner: Motion overruled. 

#•=&#•••••* 

Mr. Chase: As to Exhibit No. 7, which is my last item, 
which is correspondence with the War Department with 

I 

reference to llauser, a special privilege agreement and 
photostat of the right of way of the Interior Department 
lands, the Company moves to strike Exhibit 7 on all the 
grounds of the objections stated commencing on page 80 
to the introduction of Exhibit 7, plus the following grounds: 

(7) That the exhibit has not been connected up in any 
manner; 

(8) That no evidence has been introduced affecting the 
validity either of the right of way or the special privilege 
agreement, and that the Federal Power Commission has no 

i 

( 


i 
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authority with reference to them or either of them, nor to 
any lands covered by either of them; 

968-969 (9) Under the provisions of Sections 23(a) and 

23(b) of the Federal Pow’er Act, this exhibit is in¬ 
admissible for any purpose unless and until the invalidity 
of the right of way and/or special privilege agreement is 
proven; 

(10) That the validity of the right of way and/or special 
privilege agreement cannot be questioned in this proceed¬ 
ing to which neither the Secretary of the Interior nor the 
Secretary of Agriculture is a party. 

• •##•••••• 

970 Trial Examiner: You have no further objections 
other than those stated to 17a b and c? There was 

only the general objection. I believe I am correct. 

Mr. Chase: To the extent they go to any issue not with¬ 
in the issue of the navigable waters of the United States 
w r e have the objection that it is not within the issue, and 
all of our objections we have stated on navigable capacity 
and the public lands. 

Trial Examiner: It wdll be so understood. 

• •••*•#••* 

971 Trial Examiner: Exhibits 17a, b and c will be re¬ 
ceived in evidence. 

Mr. Costello: With regard to Exhibit No. 12, which has 
not been ruled upon, I would like the record to show that 
I have withdrawn the first three pages on that exhibit on 
the official copy, which is a memorandum, about w r hich you 
expressed some feeling at one of our sessions. The exhibit 
as now offered does not include the three pages. 

• •••*•*••# 

Trial Examiner: * * * The Exhibit will now be received 
in evidence as corrected. 

• #•••««••# 
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975 Mr. Gatchell: That completes our presentation 
with the exception of rulings which have been re¬ 
served. We have no further evidence or testimony to offer 
at this time. 

• *•*****•# 

976 Mr. Corette: At this time the Montana Power 
Company at the close of the submission of evidence 

by the Commission and at the close— 

Mr. Gatchell: By the Commission staff. 

Mr. Corette: By the Commission staff, and at the close 
of the Commission’s staff’s case, moves to dismiss the pro¬ 
ceedings on the following grounds and for the following 
reasons, and each of them: 

First, that the evidence introduced fails to prove the 
material allegations of the order to show cause; 

Second, that the evidence presented by the Commission 
staff fails to prove any fact which creates a basis upon 
which the company could be required to take a license un¬ 
der the provisions of the Federal Power Act; 

Third, that the facts presented show that the company 
is not required to take a license under the provisions of the 
Federal Power Act; 

Fourth, that the issues have been expanded beyond 

977 the order to show cause over objection, which pre¬ 
vents the Company from having a fair trial and can 

result in the taking of its property without due process of 
law, contrary to the Fifth Amendment to the Constitution 
of the United States; 

Fifth, that evidence has been admitted over objection 
which is contrary to the substantive rules of evidence and 
prevents company from receiving a fair trial, is contrary 
to law, violates the company’s rights under the Fifth 
Amendment to the Constitution of the United States and 
can result in a taking of the company’s property without 
due process of law; 

Sixth, that the proceedings conducted affirm and estab¬ 
lish the allegations contained in the motion to dismiss made 
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by the company at the opening of the trial on the ground 
that the Commission had pre-determined the issues in this 
case, and that the company would not receive a fair trial; 

Seventh, that this case should be dismissed and the Fed¬ 
eral Power Commission should proceed, if it desires to do 
so, against the company in the United States District Court 
in the manner specifically provided in the Federal Power 
Act; 

Eighth, we ask that there be incorporated in this motion 
all of the grounds, reasons and allegations contained in the 
motion to dismiss made at the beginning of these proceed¬ 
ings. 

• •••#•*••* 

978 Trial Examiner: Insofar as the motion is ad¬ 
dressed to the Trial Examiner it will be considered 

at this time as refused. Insofar as it may be addressed to 
the final determination by the Commission, it will be con¬ 
sidered in connection with the final disposition of the case. 
• •••**#••# 

979 Harry H. Cochrane was called as a witness on be¬ 
half of the Montana Power Company, having been 

first duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Corette: 

Q. Please state for the record your name, address and 
present occupation? A. Harry H. Cochrane; Butte, Mon¬ 
tana, chief engineer of the Montana Power Company. 

Q. How long have you been chief engineer of the 

980 Montana Power Company? A. Since the company 
was organized in 1913. 

Q. Prior to that time were you chief engineer for the 
Butte Electric & Power Company? A. Well, I was a junior 
assistant engineer. As a matter of fact— 

Q. How long were you connected with the engineering 
department of the predecessor company? A. Since 1906. 
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Q. In what capacity did you serve in the engineering de¬ 
partment of the predecessor company from 1906 to 1912! 
A. I first went to work for the Missouri River Power Com¬ 
pany in 1906 and worked as a designing engineer for a 
part of the time, and as sub-station operator for a month 
or two in Butte. I later was employed by the Butte Elec¬ 
tric & Power Company and the Madison River Power Com¬ 
pany, one of its subsidiaries, as draftsman and junior en¬ 
gineer, and continued in that capacity until both of those 
companies were consolidated into the present Montana 
Power Company. 

Q. Would you please tell us what education and experi¬ 
ence you have had in the field of engineering prior to the 
time that you came to the State of Montana in 1906 and 
started to work for the Missouri River Power Company. 

A. I was graduated from Trinity College in 1901, 
981 with the degree of BS. I worked for a year or two 
for the Union Electric & Power Company in Union- 
ville, Connecticut, as lineman— 

Trial Examiner: May I interrupt? Do you refer to 
Trinity College, Hartford, Connecticut? 

The Witness: Yes. As lineman, wireman, powerplant 
operator; later for the Stanley Instrument Company of 
Great Barrington, Massachusetts, as an electrician and 
meter tester. 

In 1903 I went to Cornell University, first as laboratory 
assistant, and later as an instructor in electrical engineer¬ 
ing, and at the same time I took courses in the civil engi¬ 
neering department in hydraulics and the design of hy¬ 
draulic structures and other designing, and was given a 
degree of Master in Mechanical Engineering at Cornell. 

I left there in 1906, at which time I came west to the 
employment I spoke of. 

By Mr. Corette: 

Q. You referred to receiving a BS from Trinity College. 
A BS in what? A. Bachelor of Science. That is a general 
degree in science. 
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Q. Was that in any particular field of engineering? A. 
I specialized more in electrical engineering than in any¬ 
thing else. 

Q. In connection with your work as chief engineer 
982 of the Montana Power Company can you give us a 
rather brief description of what duties you have had 
and the experience you have had with the Montana Power 
Company? A. The work I have done for the Montana 
Power Company has been largely in the field of designing. 
I designed the Hebgen reservoir dam and its outlet and 
control works; the 1913 reconstruction of the Black Eagle 
power plant; the Madison pipeline; the Livingston power 
plant, and I collaborated in all of the designs of the power 
plants of the company built since I have been employed by 
the company and its predecessors, except the Canyon Ferry 
and Hauser Lake plants which were built by a company 
which at the time of my employment was not associated 
with the Butte Electric & Power Company. 

Q. As to the plants which have been built by the Mon¬ 
tana Power Company since your employment with that 
company what has been your connection with or relation¬ 
ship to the construction of each of those developments? A. 
Principally in the way of inspecting the construction work 
as it progressed, and making checks on the work as it went 
along to see that it corresponded with the designs. 

Q . What has been vour work throughout vour vears of 
employment by the company in connection with the matter 
of use of water by the various power plants of the company 
on the Missouri and Madison Rivers? A. In con- 
983 nection with the use of water? 

Q. Yes. A. I do not know exactly what you mean. 
Q. Tell us what, if any, studies you have made through 
the years in a very general way regarding the use of water 
by these power plants on the Madison and Missouri Rivers. 
A. Well, my department keeps records of the river flow 
and makes measurements at the various gaging stations 
from time to time, and I have used these records, and other 
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records which are available, tr predict the water available 
for the production of power, and have made studies of plant 
capacities and available power and probable growth of load 
in connection with general system planning. 

Q. Has it been necessary for you to make studies of this 
nature throughout all of your years of employment by the 
Montana Power Company? A. Practically all of them, yes, 
sir. 

Q. Are these records which are kept in your department 
kept under your general supervision? A. Yes. 

Q. Are the water measurements made and compiled un¬ 
der your general supervision? A. Routine daily readings 
of gages are made by the operating department and those 
records are turned over to the engineering department for 
record purposes. 

984 Q. Are the gaging stations, Mr. Cochrane, estab¬ 
lished by a member of your department? A. Yes. 

Mr. Corette: I ask to have marked as Company’s Ex¬ 
hibit No. 88 a map. 

Trial Examiner: It may be marked Exhibit No. 88 for 
identification. 

• • ••#*••*• 

985 Q. Mr. Cochrane, I now show you company’s Ex¬ 
hibit No. 88 and ask you if this map was prepared in 

your department under your general supervision? A. Yes, 
it was. 

Q. Will you please tell us the source from which this map 
was prepared? A. This map was taken from a Rand-Mc- 
Nally map of the United States, enlarged and reproduced 
to the extent of showing the Missouri River, its tributaries, 
drainage basin and the states through which it runs. A 
large amount of extraneous matter or detail was elimi¬ 
nated for the sake of clarity. In addition, there were put 
on the map certain points along the Missouri River which 
it is thought may be of interest at this hearing. 

Q. Referring to the last part of your statement as to 
those points which were added to the map and which were 
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not on the Rand-McNally map, I will ask you if that state¬ 
ment applies to the plants of the Montana Power Company 
on the Missouri and Madison Rivers? A. Yes, sir, it does. 
The map shows the location of all of the power plants on 
the Missouri and Madison Rivers which belong to the Mon¬ 
tana Power Company. 

Q. Does your statement also apply to certain old forts 
which appear on the map, such as Fort Buford, Fort 

986 Union, Fort Berthold and Fort Assiniboine? A. Yes. 

Q. As to the items appearing on the map which 
were not on the Rand-McNally map, where did you get the 
information which you used as a basis for those points on. 
this map? A. They were largely obtained from House 
Document 238, the various references to the old points on 
the river. The locations of our own power plants were 
obtained from our own system maps. 

Q. When you have referred to House Document No. 238, 
do you refer to this enormous document I now hold in my 
hand? A. Yes, I do. 

Q. House document 238 of the 73rd Congress, Second 
Session. A. Yes. 

Mr. Gatchell: Mr. Corette, for the purpose of clarifica¬ 
tion, may I ask Mr. Cochrane if the document he referred 
to is not also known as Army 308 report, or do you know 
that? If you do not know, I am sure Mr. Corette knows it 
is Army 308 report and will be referred to frequently, I 
presume, in that manner. I thought w T e might save time 
by referring to it as the Army 308 report. 

Mr. Corette: In our entire preparation we have referred 
to it as House Document 238 and we will continue to do 
that. 

987 Mr. Examiner, I will offer in evidence Company’s 
Exhibit No. 88. 

Mr. Gatchell: I have a couple of questions. 

Q. Mr. Cochrane, do I understand that this map differs 
in the geographic locations shown from Exhibit No. 63, the 
map in two sections which we presented? A. I have not 
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checked that matter up in detail. I have no reason to think 
that it does. 

Mr. Gatchell: Is it intended by this map, Mr. Corette, 
to dispute the geographic locations shown on that map? 

Mr. Corette: Not at all, Mr. Examiner. The only rea¬ 
son that we have seen fit to put in this additional matter 
is that it contains some additional points to those which 
are on that map. We raise no question about the accuracy 
of the map. No mileages are shown on this map. The lo¬ 
cations on this map are intended to be the same as on that 
map because they both come from the same basic source. 

Mr. Gatchell: We offer no objection to the exhibit nor 
to the submission of the small reproductions on which the 
coloring has been omitted as shown on the original exhibit. 

Trial Examiner: Exhibit No. 88 will be received in evi¬ 
dence. 

«•••*••••• 

988 Mr. Corette: I now ask to have marked for iden¬ 
tification as company’s Exhibit 89 a map of the State 
of Montana. 

Trial Examiner: It will be marked Exhibit No. 89 for 
identification. 

By Mr. Corette: 

Q. I now hand you, Mr. Cochrane, company’s exhibit No. 
89 and ask you to explain how this exhibit was prepared? 
A. This exhibit is a map of Montana drawn principally to 
show the Missouri River and its tributaries and was traced 
from a Genera 1 . Land Office map of the same area, leaving 
out some non-essential details, and adding the locations of 
the power company’s plants on the Missouri and Madison 
Rivers. 

Q. Was this map prepared in your department and un¬ 
der your supervision? A. Yes. 


i 


i 
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Q. Is it a true copy of the General Land Office map pre¬ 
pared by the Department of the Interior in 1926 of the 
State of Montana insofar as anything on here has been 
taken from the General Land Office map? A. Yes. 

989 Trial Examiner: I believe there were some items 
of coloring left off the copies. I think we ought to 

have a statement of what they are. 

By Mr. Corette: 

Q. What is colored on Exhibit 89, Mr. Cochrane? A. 
The Fort Peck Reservoir is colored blue and the Continen¬ 
tal Divide is shown in yellow. 

Q. Refer to the small reproductions which have been 
made for convenience purposes of this map, and I will ask 
you if there are any colors on the small reproductions? A. 
No, there are not. I may add that in addition to the Fort 
Peck Reservoir, the Holter, Hauser Lake, Canyon Ferry, 
Madison and Hebgen Reservoirs are also colored in blue 
on the large copy of the map. 

Trial Examiner: I wonder if for the record you will 
explain how the Continental Divide is shown on the small 
copies. 

The Witness: The Continental Divide on the small copy 
is shown as a line with arrowheads marked on it at fre¬ 
quent intervals. 

Trial Examiner: Those arrowheads lead a general south¬ 
erly direction? 

The Witness: In a southerly direction, yes, sir. 

Mr. Corette: May the record show that on both 

990 copies the Continental Divide is labelled by that 
name. 

Trial Examiner: Yes. 

The Witness: Yes. 

Mr. Corette: We offer in evidence Exhibit No. 89, and 
in connection with that, it is not offered for the purpose of 
discrediting maps presented by the Commission but merely 
to give a more detailed map of the State of Montana and 
the Missouri River in the State of Montana. 
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Mr. Gatchell: Is any point made of the boundaries of 
the Fort Peck Reservoir which are shown here in greater 
detail ? 

Mr. Corette: No point made of that. So far as I know, 
there is no dispute as to what the boundaries of the Fort 
Peck Reservoir are. 

Mr. Gatchell: We offer no objection to Exhibit 89. 

Trial Examiner: No. 89 will be received in evidence. 

Trial Examiner: The Trial Examiner has one question 
to clarify an impression here. I note that yon not only 
show the Fort Peck Reservoir, but this map, No. 89, also 
shows a line going down through that. Was that informa¬ 
tion also obtained from the Department of the Interior and 
General Land Office map and do you know what the mean¬ 
ing of that line through the center of the reservoir 

991 is? 

• •#•**##«• 

The Witness: Yes; I think it is the county boundary, 
which was probably established as the original course of 
the river. 

Trial Examiner: I see. I just wondered. I think that 
is probably what it was. 

Mr. Corette: Mr. Examiner, we wanted to put Mr. Coch¬ 
rane on the stand merely to put these maps in evidence so 
these places could be identified on the maps, if necessary. 

We will now ask to have Mr. Cochrane released from the 
stand. We do not want him released as a witness because 
we expect to call him later. 

992 Mr. Corette: Mr. Examiner, I want to make a 
brief statement concerning the series of witnesses 

which we now expect to call. 

993 Mr. Corette: Mr. Examiner, as to the witnesses 
which we are about to put on the stand, I would like 
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to say that the company because of its lack of experience 
and lack of knowledge on matters relating to navigation 
wanted to get absolutely impartial evidence from persons 
whose reputation, standing, ability and independence was 
entirely beyond question, and that in order to do that we 
made a search throughout the United States for men 
994 of this type whom we thought could come here and 
present evidence which would be the best evidence 
that could possibly he obtained on matters relating to the 
question of whether these waters involved here are navi¬ 
gable waters of the United States. 

We believe that we have succeeded in that search and 
that we can now present to you either the best informed 
or men who are among the best informed persons in the 
United States on the questions involved in these proceed¬ 
ings. 

In view of the fact that the United States Army Engi¬ 
neers is the agency that builds, maintains, operates and 
controls to a great extent all navigation and navigation 
improvements in the United States and in any lands wher¬ 
ever the United States is interested, we have naturally 
searched among the most renowned retired members of the 
Corps of Engineers. 

We now desire to call as a witness General Max C. Tyler, 
former assistant Chief of Engineers of the United States 
and former chief engineer of the Federal Power Commis¬ 
sion. General Tyler is now retired and engaged in consult¬ 
ing practice. General Tyler, please take the stand. 
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